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FULL COMMITTEE HEARINGS ON H. R. 8704, A BILL TO PROHIBIT 
THE DELIVERY OF MEMBERS OF THE ARMED SERVICES OF THE 
UNITED STATES TO THE JURISDICTION OF ANY FOREIGN NATION 


Hovusr or RePRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
Washington, D. C., Wednesday, July 24, 1957. 
The committee met at 10 a. m., Hon. Carl Vinson (chairman) 
presiding. 
The Cuamsan. All you photographers make your pictures before 
we start. We must not interrupt the proceedings after we start. 
Let the committee come to order. 
Members of the committee, 1 have laid before you for your con- 
sideration H. R. 8704, a bill introduced by Mr. Kilday, of Texas. 
(A copy of the bill is as follows :) 


[H. R. 8704, 85th Cong., 1st sess. | 


A BILL Yo prohibit the delivery of members of the armed services of the United States to 
the jurisdiction of any foreign nation 


Be it enacted by the Senate and House of Representutives of the United States 
of America in Congress assembled, That, notwithstanding the provision of any 
treaty or agreement to the contrary, no officer of the armed services of the United 
States having under his command, in his custody or under his control, any 
member of such armed services shall deliver him, or her, to the jurisdiction or 
control of any foreign nation for trial or prosecution under the laws of any 
foreign nation: Provided, That should any foreign nation being a party to any 
treaty, agreement, or protocol regarding the status of the military forces of the 
United States, seek jurisdiction of any member of the armed services of the United 
States for the alleged violation of the laws of such foreign nation, the Secretary 
of the military department of which such member of the armed services is a 
member, shall determine whether such foreign nation has primary jurisdiction 
of such member and the alleged offense under the terms of such treaty, agree- 
ment, or protocol. Upon the determination and certification by such Secretary 
that such foreign nation does have such primary jurisdiction under the terms 
of such treaty, agreement, or protocol, such member of the armed services may 
be delivered to the jurisdiction of such foreign nation; if such Secretary de- 
termines and certifies that such foreign nation does not have sueh primary 
jurisdiction under the terms of such treaty, agreement, or protocol, such mem- 
ber of the armed services shall not be delivered to such foreign nation. 


The Cuatrman. With your permission, I would like to make a 
statement. I don’t know whether the statement will becloud the issue 
or clarify the issue. Nevertheless, I think it is incumbent upon me 
to make some observations in regard to this bill and in regard to the 
general subject matter to which the bill relates. 

Members of the committee, we are meeting this morning to consider 
a bill mtroduced by our distinguished colleague, the gentleman from 
Texas, Mr. Kilday. This bill, H. R. 8704, is a bill to prohibit the de- 
livery of members of the armed services of the United States to the 
jurisdiction of any foreign nation. 
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The problem we are concerned with here is one of jurisdiction in- 
sofar as members of our Armed Forces are concerned who are stationed 
on bases outside of the United States. 

This matter is surrounded by emotions, nationalism, constitutional 
guaranties ; and last, but not least, our national defense. 

I think it is fair to say that while the subject matter has been dis- 
cussed in the past, the decision in the case of Sp3c. William S. Girard 
of the United States Army has brought to full public attention all 
of the ramifications of the problem. 

Regardless of what previous opinions may have been on the matter, 
the Supreme Court of the United States, on July 11, 1957, in the case 
of Charles E. Wilson v. William 8. Girard, conclusively held that— 

A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders, unless it expressly or impliedly consents to 
surrender its jurisdiction (Schooner Exchange vy. M’Faddon, 7 Cr. 116, 136). 

This was also the view of the Government, for in its brief filed 
the Girard case, the Government stated as follows: 

Under international law, which is part of the law of the United States, re- 
spondent has no immunity from Japanese criminal jurisdiction except that ac- 
corded him under the agreements between the United States and Japan. Apart 
from those agreements, respondent is wholly subject, under international law, 
to the jurisdiction of Japan on whose soil he performed the acts which are now 
charged as an offense against Japanese law. 

Whether or not this position was open to question prior to the 
decision in the Girard case, it is now no longer subject to judicial 
question in view of the decision of the Supreme Court. 

American troops, for our own benefit, as well as the benefit of other 
nations, are stationed in many parts of the world. Whether they 
are there by invitation or not is beside the point, since it is obvious 
that they are there not only to protect foreign nations friendly to us, 
but also to protect the United States. 

We must, therefore, assume that the jurisdiction of crimes com- 
mitted by American servicemen is subject to agreement and that, 
without agreement, the foreign sovereign has sole jurisdiction. 

The agreement which has been entered into with many of the NATO 
nations, i is known as the Status of Forces Agreement. 

Article 7 of the NATO Status of Forces Agreement provides that 
the military authorities of the sending state (the United States, for 
our purposes) shall have the right to exercise within the receiving 
state (the foreign country) all criminal and disciplinary jurisdic- 
tion conferred upon them by the law of the sending state over all 
persons subject to the military law of that state. 

On the other hand, the authorities of the receiving state have. juris- 
diction over the members of an armed force with respect to offenses 
committed within the territory of the receiving state and punishable 
by the law of that state. 

Thus, this portion of the agreement created what is known as con- 
current jurisdiction in many cases. 

In addition, article 7 provides that the military authorities of the 
sending state (United States) have the right to exercise exclusive 
jurisdiction over persons subject to the military law of that state with 
respect to offenses punishable by the law of the sending state but not 


by the law of the receiving st: te. 


DEPOSITED BY THE 
UNITED STATES OF AMERICA 
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That is, the United States, for example, can court-martial an indi- 
vidual for being absent without leave, which is a military crime under 
the Uniform Code of Military Justice, but is not a erime against the 
laws of the nation in which the troops are stationed. 

The article also provides that the authorities of the receiving state 
have the right to exercise exclusive jurisdiction over members ‘of the 
Armed Forces, civilian employees and dependents with respect to 
offenses punishable by the law of the receiving state but not punishable 
by the law of the sending state. 

That is, an individual who commits a crime in a foreign country 
which is not a crime under the Uniform Code of Military Justice 
can be tried by the receiving nation on an exclusive basis. 

The nub of the problem before us today, however, involves those 
cases where the crime committed is an offense against the United 
States as well as the foreign nation involved. These are the cases 
involving concurrent jurisdiction. 

Japan enters into the situation because of a protocol based on an 
administrative agreement entered into under article 3 of the security 
treaty with Japan. 

Now, the important language in these agreements, whether it be 
the protocol with Japan, or article 7 of the NATO Status of Forces 
Agreement, is contained in paragraph 3 of section 3 of article 7 of 
the Status of Forces Treaty, or paragraph 3 of the protocol under 
article 17 of the administrative agreement under the security treaty 
between the United States and Japan, which I shall quote: 

%. In cases where the right to exercise jurisdiction is concurrent, the following 
rules shall apply: 

(a) The military authorities of the sending state shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian component 
in relation to 

(i) offenses solely against the property or security of that state, or 
offenses solely against the person or property of another member of the 
force or civilian component of that state or of a dependent ; 

(ii) offenses arising out of any act or omission done in the performance 
of official duty. 

(b) In the case of any other offense, the authorities of the receiving state 
shall have the primary right to exercise jurisdiction. 

(c) If the state having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other state as soon as practicable. The 
authorities of the state having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other state for a waiver of 
its right in cases where that other state considers such waiver to be of particular 
importance. 

Paragraph (c) presents the difficulty, as I understand the situation, 
for this clearly states that, even though the United States may have 
primary jurisdiction in a case involving an offense solely against the 
property of the United States or solely against another member of the 
Armed Forces of the United States, or the offense arises out of any 
act or omission done in the performance of an official duty, neverthe- 
less, the receiving or foreign nation may request the authorities of 
the United States who have the primary right to jurisdiction to give 
sympathetic consideration to a request for a waiver of its right in 
those cases. 

Of course, there are many other provisions of article 7 which are 
important to the overall problem, such as guaranties for a prompt and 
speedy trial, guaranties that the accused shall be notified of the spe- 
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cifie charge against him: guaranties that the accused shall be con- 
fronted with the witnesses against him: that the accused shall have 
compulsory process in obtaining witnesses in his favor; legal repre- 
sentation of his own choice; services of a competent interpreter; and 
the right to communicate with representatives of his own government. 

The protocol with Japan contains the same protection. 

Now, the protocol with Japan also contains provisions for a joint 
committee to be established as a means for consultation between the 
United States and Japan regarding the interpretation of the agree- 
ment. When the joint committee cannot resolve any matter, it is re- 
quired to refer the matter to the respective Governments through 
appropriate channels. 

In the Girard case, a wee arose, with which we are all familiar, 
involving the death of a Japanese national. 

Girard’s commanding officer filed a certificate of official duty with 
the local Japanese authorities. That is, Girard’s commanding officer 
filed a certificate to the effect that the killing of the Japanese na 
tional had arisen out of an act done by Girard in the performance of 
an official duty. 

The Japanese authorities notified the United States that they had 
proof to the contrary, and thus the matter was referred to a joint 
committee which had been established under the administrative agree- 
ment. Obviously, there was concurrent jurisdiction in the matter: 
the issue was which nation had primary jursidiction. ‘The issue was 
further complicated by the manner in which primary jurisdiction was 
decided. 

The United States representatives contended that the offense arose 
out of an act or omission in the performance of an official duty and 
thus the United States had the primary right to exercise jurisdiction. 
The Japanese Government insisted that they had the primary right to 
exercise jurisdiction because Girard’s actions were outside the scope 
of his duty. 

The joint committee could not resolve the matter and then the 
American representatives were directed by higher authority to agree 
with the J: apanese Government that Japan could exercise jurisdiction 
over Girard. This decision was approved by the President, the Sec- 
retary of Defense, and the Secretary of State. 

Now, members of the committee, the bill before us today, as I 
understand it, does three things: 

First, it prohibits any officer of the armed services of the United 
States having under his command, or in his custody, or under his 
control, any member of the armed services, from delivering such 
member to a foreign nation for trial or prosecution under the laws of 
that nation. This is without regard to any treaty or agreement. to 
the contrary. This is a flat, outright prohibition without modifica- 
tion. 

Second, the bill provides that where there is a treaty, protocol, « 
agreement concerning the status of military forces, and a foreign na- 
tion seeks jurisdiction of a member of the armed services of the 
United States for an alleged violation of the laws of that nation, 
then the Secretary of the military department concerned will deter- 
mine whether that. foreign nation has primary areca tion over that 
member under the terms of the tres ity, agreement, or protocol. 
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Third, as the bill is now written, if the Secretary finds that. the 
foreign nation does have primary jurisdiction under the agreement, 
then he may surrender the serviceman for trial, or he may not surren- 
der the serviceman for trial, as he determines. If the Secretary finds 
that the foreign nation does not have primary jurisdiction under the 
agreement, that the bill prohibits the Secretary from turning the 
serviceman over to the foreign nation for trial. 

Now, the first portion of the bill is clear. In unmistakable terms 
it provides that, notwithstanding any treaty or agreement to the con- 
tray, no officer of the United States can surrender jurisdiction to any 
ideargs nation of any serviceman over whom he has control for tr: al 

* prosecution under the laws of that foreign nation. 

" But the bill also contains a proviso to the effect that should any 
foreign nation being a party to any agreement seek jurisdiction of 
any member of our Armed Forces for an alleged violation, the Secre- 
tary of the military department concerned shall determine whether 
such foreign nation has primary jurisdiction of such member under 
the terms of the agreement. 

Upon the determination and certification by such Secretary that 
the foreign nation does have primary jurisdiction, he may deliver 
him to the jurisdiction of such foreign nation. If the Secretary de- 
termines and certifies that the foreign nation does not have primary 
jurisdiction under the terms of the agreement, the serviceman shall 
not be delivered to such foreign nation. 

Now, in that connection, the proviso, obviously, modifies the first 
portion of the bill, beeause the Seeretary can surrender jurisdiction 
over an individual if he so desires. However, no commanding officer 
can ever surrender jurisdiction regardless of whether or not there 
is a treaty or agreement which gives him that authority. 

In other words, under this bill, a commanding officer can never 
surrender jurisdiction over any man under his control to any foreign 
nation for trial. But if there is a treaty or protocol and the foreign 
nation requests jurisdiction over the serviceman, then the Secretary 
will make the determination as to which nation has primary right 
under the treaty agreement or protocol. 

If the Secretary finds that the United States has primary right to 
pee he has no choice in the matter: he is prohibited under 
the bill from turning the serviceman over to the foreign nation for 
trial. But if the Secretary finds that the foreign nation has primary 
right to jurisdiction, then the Secretary may or may not, as he sees 
fit, surrender the mdividual to that foreign nation for trial. 

In all cases, however, the commanding officer is prohibited from 
delivering the serviceman over whom he has custody to a foreign na 
tion for trial. 

The effect of the bill, therefore, is to require the Secretary of the 
department concerned to make the final determination as to pri- 
mary jurisdiction. 

lf the United States has primary jurisdiction under the agreement, 
then the individual will not be surrendered for trial to a foreign 
nation; if the United States does not have primary jurisdiction, then 
the individual may or may not be surrendered to the foreign nation 
for trial. 

Thus the bill, if it becomes law, puts us in this position: If, under 
the treaty, the offense committed by an American serviceman is 
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against another American serviceman, or if the Secretary finds that 
= serviceman was performing an official act or was failing to per- 
form an act during the performance of official duty regardless of 
where the incident occurred, then, if the man is in American custody, 
the Secretary shall not surrender him to a foreign nation for trial. 

On the other hand, if the individual involved was not performing 
an official act, as determined by the Secretary concerned, then the 
Secretary may keep jurisdiction over the individual or he may sur- 
render jurisdiction, as he sees fit. 

In either event, the decision will be solely for the military Secretary 
to make, presumably on the grounds that he is the one prince ipally 
responsible for the morale and well-being of the troops of his partie- 
ular branch of the service. 

This could set at naught, then, that portion of paragraph 3 of the 
protocol and agreement, to which I have referred, which involves 
the so-called “sympathetic consideration” provision in cases involving 
concurrent jurisdiction. 

It probably puts the serviceman in the position of having his pro- 
tection depend to a great extent upon whether or not he can get back 
into American hands before being apprehended. 

If an American commits an offense while in the performance of his 
official duties, and is apprehended by authorities of the foreign nation, 
then we can claim primary jurisdiction. It is up to the foreign nation, 
since concurrent jurisdiction is involved, to decide whether or not to 
return the American serviceman to American authorities for trial. 
Paragraph 3 of the protocol and agreement would still be in effect, 
but if we do not have the individual under our jurisdiction, we may 
not. necessarily get him back, depending upon the actions of each 
foreign nation involved. 

On the other hand, if the American serviceman commits an offense 
while in the performance of an official act and is apprehended by 
Americans, then the Secretary, having made such a finding, can exer- 
cise no discretion and is prohibited under the proposed legislation 
from surrendering that individual for trial by the foreign nation. 

Now in this regard, I think we must bear in mind the following 
statistics: 

As of July 15, 1957, for a 6-months’ period, foreign governments 
throughout the world have waived local jurisdiction in 62.65 percent 
of the 6,256 cases involving American personnel abroad in Sra ‘h they 
could have exercised jurisdiction. I might also add that in Japan 
the Japanese Government waived the primary right in more » th an 96 
percent of the cases. 

By that [| mean that worldwide, in iy percent of the cases, where 
concurrent jurisdiction was involved, but where the foreign nations 
had the primary right to jurisdiction, the foreign nations waived 
jurisdiction and surrendered the American serviceman, employee, or 
dependent to American authorities for trial. 

Now, bear in mind that under the agreement, these nations could 
have exercised their primary right to jurisdiction and could have 
tried all of these cases in their courts. But of these 6,256 cases, only 
2.266 cases were tried by foreign courts and in 86 percent of these cases 
the sentences were limited to fines or reprimands. Of 158 cael in- 
volving confinement, sentence was suspended in 86 cases. Of 2.266 
offenses tried by foreign courts, 151 cases resulted in acquittals. — 
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Since December 1, 1953, of 38,314 cases throughout the world, where 
American personnel have been abject to trial in foreign courts, juris- 
diction has been waived in 25,727 cases, or 67 percent of the total. 

I mention these important figures as a caveat to our discussions 
here this morning. We have been trying all Americans wherever we 
were clearly of the primary right to jurisdiction. But this bill re- 
serves the right to exercise discretion where we have custody, but not 
the primary “right. It may possibly follow that foreign nations may 
hereafter insist upon trying all Americans where they have the pri- 
mary right to jurisdiction, or where they simply have custody, but 
not the primary right to jurisdiction. 

I think it goes ‘without saying that most of us feel that an indi- 
vidual serviceman who is presum: ably protected by one of these agree- 
ments is entitled to the fullest consideration when he is performing 
an official act. 

For example, a young man driving a truck in a convoy, following 
orders, may possibly be exceeding the speed limit and may well kill 
or injure a foreign national. 

If he is apprehended by the authorities of the foreign nation, he is 
subject to trial in their courts and likewise would be ‘subjec t to trial 
by court-martial on a charge of negligence. This involves concurrent 
jurisdiction. 

He was, nevertheless, performing an official act and this would be 
used as a defense in a court-martial in the same manner as it would 
be used in his defense in a trial in a foreign court. But in this ex- 
ample, we would have the primary right. The difficulty would arise 
if we were asked to give sympathetic consideration to a waiver of 
‘dniédiction’ and we surrendered jurisdiction. 

Now, under the bill we have before us today, if that individual 
was returned to American custody before being apprehended by the 
foreign nation he could not be surrendered to foreign jurisdiction 
for trial. 

On the other hand, if he was apprehended by the authorities of 
that foreign nation, we would ask that foreign nation to surrender 
custody on the grounds that there was an official act involved. 

According to “the statistics, in most instances, such jurisdiction in 
the past has ; been waived by foreign nations. 

Under this bill, whenever we have primary jurisdiction we cannot 
surrender the individual to a foreign nation for trial and in addition 
the bill reserves the right to decline jurisdiction when we have cus- 
tody but not the primary right. 

Our foreign friends m: Ly “well ret aliate by exercising jurisdiction 
in all cases where they have primary right or by re fusing to grant 
a waiver upon our request when they have custody, but we have the 
primary right. 

And yet, I am sure all of our sympathies are with the individual 
who is performing his official duty. 

I have gone into this matter at great length because I want the 
committee to fully understand that there are many, many sides to 
this problem. 

Now, someone may raise the question as to whether we can pass 

t law which will set aside or limit the provisions of a treaty. The 
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Supreme Court has already decided that issue. In the Girard case 
the Supreme Court said : 

The issue for our decision is therefore narrowed to the question whether, 
upon the record before us, the Constitution or legislation subsequent to the 
security treaty prohibited the carrying out of this provision authorized by the 
treaty for waiver of the qualified jurisdiction granted by Japan. We find no 
constitutional or statutory barrier to the provision as applied here. In the 
absence of such encroachments, the wisdom of the arrangement is exclusively 
for the determination of the executive and legislative branches. 

We are considering today, in the exercise of our legislative power, 
a bill which constitutes an encroachment upon these and other treaty 
arrangements, and we are clearly within our rights to legislate with 
regard to treaties, protocols, and agreements heretofore entered into 
with foreign nations, 

It is clear that if there is a law on the statute books at variance with 
a treaty subsequently entered into, the statute must give way to the 
treaty. However, if a treaty has been entered into, then C ongress has 
the power to enact. a law subsequent to the treaty modifyi ing any part 
of the treaty. When this occurs, the statute becomes the law of the 
land and the treaty, to the extent modified, must give way to the 
statute. Mr. Kilday’ s bill seeks to modify a treaty by statute. 

Before I conclude, members of the committee, | want to make one 
brief observation. 

Regardless of individual cases which have arisen in the past, never- 
theless I am completely convinced that the status of forces agreement 
or any other similar agreement has been of benefit. to American 
servicemen stationed abroad. Without such an agreement, many of 
our servicemen and their dependents would find themselves in foreign 
courts for all manner of offenses. 

Now, these bases in foreign countries are essential to our own se 
curity. Without these bases our own secur ity would be jeopardized. 
Thus whatever we do we must do in the best interests of our national 
security. 

I want to apologize to Mr. Kilday and the other me mbers of the 
committee for having trespassed on your time to make this statement. 
However, I felt that it was my responsibility to set forth the facts 
and to narrow the issue as muc ‘h as possible in the statement. 

Now, Mr. Kilday is the author of the bill. I will ask Mr. Kilday 
now to explain to the committee the bill. When Mr. Kilday has fin- 
ished, we have two of our distinguished colleagues who I understand 
desire to address the committee, Mr. Bow, and our much beloved col- 
league from Illinois, Mr. Mason. 

Then we will ask the three secretaries of the Department and the 
State Department and the Defense Department to give the committee 
the benefit of their observations with reference to the legislation. 

Now, the committee will hear Mr. Kilday, without interruption, 
and at the end of his statement, the committee members have the privi- 
lege of asking questions. 

Mr. Kilday. 

Mr. Kirpay. Mr. Chairman, thank you for giving me an oppor 
tunity to comment on this matter. 

The Cuatmrman. Let there be order in the committee room. 

Mr. Kirpay. It will not be my purpose to repeat too much of what 
the chairman has already said with reference to the situation in the 
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proposed legislation. However, some repetition will be necessary in 
order to present the views that I have. 

I appreciate the fact that this is a very emotional issue, and since 
the decision in the Girard case, there has been a great deal of resent- 
ment among the people and that was very strongly in peri on the 
floor of the House a week ago, today, when the matter came up be- 
fore the House. 

If we have accomplished nothing else, I think we now have this 
question in a forum where we can sit down and calmly deliberate on 
it, in a direct manner rather than an indirect manner, as it has been 
heretofore, as I expect to show on some of the things I will mention 
here. 

I think, Mr. Chairman, it would be helpful if we considered first 
the situation in which an American serviceman found himself while 
stationed in a foreign country immediately before the ratification of 
the status-of-forces treaties or agreements and immediately after the 

‘atification of them. 

In this connection, I don’t believe that we are concerned with any 
distinction between a treaty and administrative agreement. For all 
intents and purposes, our consideration of them should be identical. 

At the time the Status of Forces Treaty was entered into with NATO 
nations, there was a respectable authority with reference to the juris- 
dicion over troops within a foreign nation by agrement. 

Because of the extreme position in which the Department of De- 
fense and State Department found themselves—and I don’t criticize 
them, necessarily, for having done so—the situation arose because of 
collateral attacks upon the status-of-forces treaties. They were prob- 
ably driven to a rather extreme position. 

The authority to which I refer was to the effect that the sending 
nation retained jurisdiction over troops in the foreign nation, at least 
to the exent while they were on duty there. 

I grant you that all did not agree to that construction of inter- 
national law, but of course international law is a great volume of in- 
definite law in all instances. But there was very ‘Tespectable author- 
ity to that effect. 

In its extreme position, the Department—that is, the Department 
primarily before the Committee on Foreign Affairs, took the position 
that there was not any substantial authority giving us jurisdiction 
over our troops while in a foreign nation. 

When the Supreme Court came to the consideration of the Girard 
a it used language which, when considered in the context of the 

‘ase and the facts of that case, probably lost the United States its best 
bargaining position. The Court said, “A sovereign nation has ex- 
clusive jurisdiction to punish offenses against its laws committed 
within its borders unless it expressly or impliedly consents to sur- 
render its jurisdiction (Schooner K'achange v. McFadden). 

Prior to the decision in the Girard case, the Schooner Exchange 
case had been the major basis for the contention that the sending 
nation retains jurisdiction over its troops in a foreign country. 

I grant you that the manner in which the Supreme Court has cited 
the Schooner case—that it is now authority to is the exact contrary 
of what it has generally been considered, and we are now faced with 
the practical situation that our highest ‘Court has held that that is 
the effect of the Schooner Exchange case. 
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I would have preferred if the Court had gone into the question as 
to whether there was an implied waiver. It hasn’t done so. So this 
is the situation that we have. 

So we have a treaty in the NATO instance ratified by the Senate, 
an administrative agreement with Japan, which for all intents and 
ene the Supreme Court has held was ratified by the Senate be- 

svause the Senate was informed of it at the time it passed upon the 

ratific ation of the security treaty, and—so now the question arises in 
two ways: What can Congress do and what should Congress do? 

In this connection, Mr. Chairm: in, I have no pride of authorship in 
the bill that I have offered. It is a sincere effort to bring the matter 
up for calm discussion and deliberation, to find the solution to a situ- 
ation that we have confronting us. 

[ have no pride in the language, and I have no pride in the method 
that I suggest for accomplishing this. 

But as to what we can do: The chairman has made reference to it, 
and I hope you will pardon a little repetition. There is such great 
confusion in the House as to what we can do in this situation, that I 
do want to say this much: 

When the Supreme Court had before it the cases of Mrs. Covert 
and Mrs. Smith, the two wives who had been convicted by  court- 
martial overseas for the murder of their husbands, they used this 
language : 

This Court has also repeatedly taken the position that an act of Congress, 
which must comply with the Constitution, is on a full parity with a treaty, and 
that when a statute which is subsequent in time is inconsistent with a treaty, 
the statute, to the extent of conflict, renders the treaty null. It would be com- 
pletely anomalous to say that a treaty need not comply with the Constitution 


when such an agreement can be overridden by a statute that must conform to 
that instrument. 


Then in the Girard case the Supreme Court said: 


The issue for our decision is, therefore, narrowed to the question whether 
upon the record before us the Constitution or legislation subsequent to the 
security treaty prohibited the carrying out of this provision authorized by the 
treaty for waiver of the qualified jurisdiction granted by Japan. 

So, insofar as the existence of a treaty is concerned, the Congress is 
in nowise handicapped or circumscribed in the action which it can 
take. 

In addition to that, in many instances—I would say in practically all 
instances—after a treaty has been ratified, it is implemented by an 
act of Congress. As the latest example, the International Atomic 
Energy Tre: aty was ratified by the Senate within the past few weeks. 

Last. week, the Joint Committee on Atomic Energy reported a bill 
to implement that treaty. It sets out the manner in which our repre- 
sentatives shall be appointed and compensated. 

But the committee adopted an amendment, which is included in the 
bill as reported to the two Houses, which, to a degree at least, impinges 
upon the treaty. 

There is no limitation in the treaty as to the amount of fissionable 
material that the United States would deliver to the International 
Atomic Energy Agency. But there is a provision in the implementing 
bill which limits the amount that will be contributed by the United 
States without consent of Congress. 
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So it is clear that we can legislate in derogation of a treaty. We 
can legislate in implementation of a treaty. We can legislate in such 
i manner as to impinge upon a treaty. 

That is what we can do. 

Now, what we should do is another matter. 

I don’t believe that Congress should legislate in such a way as to 
practically repeal a treaty. 

And this brings me to the great amount of confusion that we here 
in Congress are faced with, because of various efforts which have 
been made here. 

And I think this, Mr. Chairman, points up the fact that we must 
do something here in the way of legislation. 

First of all, of course, is House Joint Resolution 16, by the gentle- 
man from Ohio, Mr. Bow, which starts off with: 

The President shall forthwith address to the North Atlantic Council a request 
for revision of article VII of the agreement between the parties to the North 
Atlantic Treaty regarding the status of their forces— 
and so forth. 

Oddly enough, the Committee on Foreign Affairs has reported this 
bill favorably, containing the positive direction to the President of 
the United States as to what he shall do in instituting negotiations 
with a foreign nation. 

That is pending before the Rules Committee, and of course could 
be reported to the floor of the House at any time when seven members 
of the Rules Committee should decide to do so. 

On July 11, Mr. Bow offered a bill, one of the provisions of which 
reads: 

No person subject to this chapter, pursuant to paragraph 1 of subsection (a), 
shall be subject to the criminal laws of any foreign nation while he remains 
subject to this chapter. 

That is a chapter of the Uniform Code of Military Justice. 

On July 19, Mr. Bow offered another bill, in which he again pro- 
vides that: 

No person subject to this chapter, pursuant to paragraph (1) of subsection (a) 
shall be subject to the criminal laws of any foreign nation for any alleged 
offense arising out of any act or omission taking place while he is on duty. 

(Quite obviously, the Congress of the United States can pass no 
law that would change the sovereign jurisdiction of a foreign nation, 
but we do have the situation of these proposals pending in Congress. 

The Cuarrman. Before this committee. 

Mr, Kixpay. These two are before this committee. 

The CHAIRMAN. Yes. 

Mr. Kinpay. The other has been reported by the other committee— 
before the Rules Committee. It has already been reported by the 
Committee on Foreign Affairs, and is awaiting a rule, where seven 
members of the committee can bring it to the floor at any moment. 

Secause of the collateral attacks that have been made here, we 
have had actions taken which have handicapped the efforts to do 
something in an orderly way about this matter. 

The figures which the chairman has read as to the extent of punish- 
ment in foreign courts and the other figures we have had on the floor 
and the desc riptions of the luxury of the jails and penitentiaries in 
foreign nations, while intended to be helpful, have been most harmful, 
and have hurt the efforts a great deal. 
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They reached the point of making it appear as if the serviceman 
who has not had an opportunity to be tried abroad and confined to 
a foreign jail has been discriminated against. [Laughter. ] 

Mr. Kitpay. That is producing a resentment here that is causing 
us a great deal of difficulty. 

The thing which is overlooked is that every American, whether he 
has ever heard of the Magna Carta, ever read the Declaration of In- 
dependence, or the Constitution, has it ingrained in him that if he is 
to be condemned by anybody, it is going to be his fellow Americans. 
He doesn’t know anything about a jury of his peers. He may not 
even know what his peers means. But that is a part of his system. 

So, when we come to this area, we have got to be most careful. 

In implementing this treaty—and that is what I hope we will do— 
we have the right to control the action of the officers of the Govern- 
ment of the United States. 

There is nothing now in existence in law which gives the authority 
or places the responsibility of the administration of this treaty. Per- 
haps that ons have been done immediately after the ratification of 
the treaty, and it should have been done to take care of the adminis- 
trative agreements, but it was not done. 

So that now just anybody in the executive department can take 
part in the decision. 

I mean no reflection on any officer of a department of the Federal 
Government, but very clearly the State Department must be elimi- 
nated from the decision to be made here because the State Depart- 
ment’s primary interest and function is, and should be, the mainte- 
nance of good foreign relations. 

The Department of Defense should not make this decision, because 
they do not administer the military departments in this sense. 

In passing the various laws that we have passed and particularly 
since the end of the war, we have attempted to gather together all of 
the statutory authorizations and make them uniform. 

We have attempted to deprive various officers of delegated statu- 
tory authority, bring them all together and repose them in the Secre- 
tary of the military department. 

The Secretary of the military department in the final instance has 
control of the administration of military justice. 

And this involves solely and simply a question of the administration 
of military justice. 

Most important, a serviceman and his family and the people gen- 
erally must know and understand that in each case the action is taken 
solely in the administration of military justice and not how it might 
affect our relationships with foreign nations. That must be the sole 
consideration. And the one man free to do that is the man who con- 
trols all other items of the administration of military justice, and 
that is the department to which he belongs. 

So long a8 we draft men, put them in uniform, don’t ask them 
where they are going to go, to serve, and we don’t ask them upon what 
station they are to serve, but we place them under arms and assign 
them to duty—we must make it perfectly clear to everyone that so 
long as he is in the discharge of that military duty, he is subject only 
to the jurisdiction of the courts of the United States. Unless we do 
that, we are certainly not going to maintain the morale, we are not 
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going to encourage enlistments, and I doubt very sincerely if we can 
ever extend the draft act. 

This matter must be settled along some lines that will give assur- 
vnee to the people generally that “military justice will ‘be admin- 
istered as miltary justic e only. 

The Cuatrman. Thank you very much, Mr, Kilday. 

I know the committee will profit by the words that the distin- 
guished gentleman from Texas just delivered to the committee. 

And in the : atmosphere of calmness and careful and most deliberate 
consideration, we will proceed to consider this bill and take testimony. 

At the very outset, I think it very important, so the whole phase of 
this question can be before the committee, to have the clerk read a 
communication that has a bearing, of a general nature, on this entire 
subject matter from the President to the minority leader, Mr. Martin, 
on July 21. 

Mr. Blandford, will you please read this for the benefit of the 
record and for the information of the committee. 

Mr. Bianprorp. Yes, sir. — 


The White House. Dear Joe 





The CuarrmmMan,. Let there be order in the committee, members. 
Mr. BiaNnprorp. It is a letter addressed to Congressman Martin. 


Dear Joe: I welcome the opportunity to reply to your request for comment 
as to the effect of the enactment of legislation having the purposes of House 
Joint Resolution 16 upon the status of our forces overseas. 

In my judgment, the passage of any such legislation by the Congress would 
gravely threaten our security, alienate our friends, and give aid and comfort 
to those who want to destroy our way of life. 

No longer does anyone suggest that we can safely withdraw behind the bound- 
aries of a ‘‘Fortress America.” Yet this would be the ultimate effect of enacting 
this resolution. I can think of no recent legislative proposal which would so 
threaten the essential security of the United States. 

Our troops are not overseas for the purpose of making war. Nor are they 
stationed around the world today merely for the protection of the lands where 
they happen to be located. They are there as allies to help maintain world 
peace so essential to the safety and the welfare of the United States. 

We cannot demand—indeed we should not ask——that for us alone our allies 
in the struggle to maintain world peace should grant extraterritoriality and 
completely surrender their rights of sovereignty over criminal offenses com- 
mitted in their lands. It must be remembered that the Congress in World 
War II in considering this issue as to allied troops in the United States was 
unwilling to relinquish our sovereignty under such circumstances. 

This has been no partisan political matter in the United States. The NATO 
Status of Forces Agreement which crystallized these concepts was negotiated 
und signed in 1951 under the previous administration. It was approved by 
the Senate by vote of 72 to 15 during this administration. Such resolutions as 
IIouse Joint Resolution 16 have been previously rejected under the strongest 
sort of bipartisan leadership. 

Although under international law each of our allies has full jurisdiction over 
criminal offenses committed within its borders, this rule has been qualified to 
our advantage in such agreements as the NATO Status of Forces Treaty. The 
United States is given primary jurisdiction where the offense is committed by 
a serviceman against another member of the United States forces, its civilian 
component, or a dependent, or against their property. Also, the United States 
is given primary jurisdiction where the offense arises out of an act done in the 
verformance of official duty, whether it occurs on base or off base. 

It has been, is, and so far as I can foresee will be our policy not to waive 
the primary United States right to try where the “performance of duty” matter 
is clear. As a matter of fact, no waiver of primary United States right to trv 
has ever been given where that matter was clear. 
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Naturally, we are all directly concerned with protecting the best interests of 
our military forces. During my entire adult life I have been concerned with 
the welfare of the troops under my command, and I can assure you that the 
vilicers who are now in direct command of our Armed Forces share this con- 
cern and are watchful that every man in those forces be accorded fair treatment 
at all times and under all circumstances. 
We have done our very best to insure that every member of our Armed Forces 
who is charged with a criminal offense abroad receives a fair trial and thus 
far, I believe, we have been successful in this. 
Our display of confidence in the laws and courts of other nations through our 
status of forces agreements has produced a high degree of cooperation from 
these other nations. On a worldwide basis our allies in the first 344 years of 
the operation of such agreements have waived their undisputed. primary 
jurisdiction in over 65 percent of the cases in which they had the primary right 
to try an alleged offender who was a member of our Military Establishment 
overseas. Japan has waived its primary jurisdiction to try in over 96 percent 
of the cases in which they had such right. 
I regard as equally unfortunate any attempt to add the substance of House 
Joint Resolution 16 as an amendment to any other measure, because such action 
would be gravely prejudicial to our national security. 
For these reasons I feel most strongly that the passage of any legislation 
having the purposes of House Joint Resolution 16 would be most hurtful to 
our national interests and to our aim of maintaining in the world the principles 
of peace and freedom. In our own interest, we need to continue to forge the 
bonds of understanding among the free nations. 
With warm regard, 

Sincerely, 

DwicHt DD), EISENHOWER. 


The Cnarmman. Let it be in the record. 

Mr. Krupay. Mr. Chairman. 

The CuatrmMan. Mr. Kilday. 

Mr. Kirpay. It is clear, is it not, that the letter of the President 
refers to House Joint Resolution 16 / 

The Cuatmman. That is right. 

Mr. Kitpay. I agree the adoption of that resolution would have the 
effect that the President sets out. Asa matter of fact, in June of last 
vear, I very vigorously opposed it, or thought I did, and tried to 
fight it on the floor of the House one it was offered as an amendment 
to the foreign-aid bill; and a week ago today I opposed substantially 
the same thing when offered by my colleague from Texas, Mr. Burle- 
son. 

I see nothing in the President’s letter that would object to the im- 
plementation of the treaty to grant authority and fix responsibility 
as the officer of the United States Government who would handle this 
matter. 

Mr. Rivers. Mr. Chairman. 

The Cuarrman. Mr. Rivers. 

Mr. Rivers. I have spent a little time reviewing some of the de- 
cisions on this question. I have read the Schooner case, which I have 
before me. It wasn’t easy to find it. And I notice that the Supreme 
Court held and cited it exactly opposite to what it held—exactly 
opposite to what the case held. 

The Supreme Court cited it for substantiation for the Girard case. 
But the Supreme Court did hold this in the Girard case: 

The issue for our decision is, therefore, narrowed to the question wheter, 
upon the record before us, the Constitution or legislation subsequent to the 
security treaty prohibits the carrying out of the provision authorized by the 
treaty for waiver of the qualified jurisdiction granted by Japan. We find na 
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constitutional or statutory barrier to the provision as appiied here. In the 
ubsence of such encroachments— 

that is, an act— 

or any other agreement, the wisdom of the arrangement is exclusively for the 
determination of the executive or legislative branches. 

And I read that and this decision—I know a little something about 
law. I don’t know whether I know much about the law that the 
Supreme Court hands down, but I know a little something about the 
kind that I have been living with down in a little Sti ite known as 
South Carolina. 

The Supreme Court has invited this Congress to continue to do 
nothing or to do something. I think the Girard case, if it holds noth- 
Ing else, holds that the United States has a right to surrender juris- 
diction, whether it has it by the primary concept of the provisions of 
the treaty—which, incidentally, when the other body affirmed 
the treaty, Mr. Chairman, they had before them those administrative 
agreements and were made part and parcel of the Congressional 
Record in which the tre: ity was approved by the other body. 

So the Girard case, Mr. Chairman, has held—it has invited us 
to do what the distinguished gentleman from Texas is trying to 
do now. 

don't think the Defense Department alleges cr infers that we 
don’t have the right to do what we are about to do, and, as the chair- 
man has said with such great clarity, that we have the right to 
sit here and unimpassionately and without getting mad and waving 
our arms—and I said the other day on the floor, when I said Mr. 
Burleson had a right to introduce his amendment, that might be 
the only time you would have to strike a blow for liberty. 

But the time has come here now for us to act in our statutory 
capacity, under the terms of the Girard case, which, incidentally, I 
agree with. I don’t agree with the interpretation of the Schooner 
case, but I agree with what they said in the other case, the Covert 
case, which says any act of the Congress—and interpreting that sec- 
tion of the Constitution that a treaty will be the supreme law of the 
land—any act of Congress which comes subsequent to the treaty 
shall be the controlling factor in the case. 

Now this thing which the distinguished gentleman presents to 
us is the subsequent opportunity you have under the law as it has 
been held from time immemorial, that the Congress has the right 
to, as the distinguished gentleman from Texas has said, implement 
that treaty. We havea right to do it. 

We may want to amend this act, and we sure have a right to do 
as we are doing. 

The Cuarrman. Thank you very much, Mr. Rivers. 

Mr. Cote. Mr. Chairman. 

The Cuairman. Mr. Cole. 

Mr. Cote. Mr. Chairman, may I invite the attention of Mr. Kil- 
day—in which he indicated his concurrence with the President’s ob- 
jection to House Joint Resolution 16—I invite his interpretation to 
what the President may have had in mind when in his letter the 
President said : 


I regard as equally unfortunate any attempt to have the substance of House 
Joint Resolution 16 as an amendment to any other measure. 
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Now, does Mr. Kilday feel that his resolution, the bill before us 
today, ‘is not a bill which has the substantive House Joint Resolu- 
tion 16, and, if that is so, would you point out the differences to me‘ 

Mr. Kipay. I think it has little, if any, similarity. 

Mr. Core. It has little ? 

Mr. Kirpay. Yes, to House Joint Resolution 16. 

Mr. Cote. Would you indicate the difference ? 

Mr. Kipay. Yes. House Joint Resolution 16 attempts to direct 
the President of the United States to enter into negotiations with 
the other parties to treaties and agreements to secure exclusively 
jurisdiction over troops of the United States while in their country. 
It then attempts to direct the President, if he should fail to secure 
exclusive jurisdiction over troops in a foreign country, to take steps 
to renounce the treaty. 

I take the position that, under our system of government, only the 
President has the right to participate in negotiations with foreign 
countries. 

Last week I cited the case of United States v. Curtiss-Wi ight, and an 
opinion by Justice Sutherland, in which the report went into great 
detail to point out the system which exists in the United States “with 
reference to foreign affairs. The court used very expressive language 
that only the President has the right to speak in foreign affairs, and 
only the President has the right to listen in foreign affairs. Not only 
does the President have the sole right to determine whether he should 
speak, but when he should speak. 

1 agree that that is our concept of government. And it is highly 
improper for Congress to attempt to direct the President to enter into 
negotiations, what action he shall take in the event negotiations are not 
successful, or when he shall enter into negotiations. 

Mr. Cote. Then I judge the difference is with respect to procedures 
that will be followed to accomplish a desired objective. But will not 
the gentleman agree that House Joint Resolution 16 is the same as the 
bill which the gentleman has introduced ? 

Mr. Kitpay. No; I can’t agree with that. I envision the Resolution 
16 as an attempt to abrogate the treaty. What I propose to do is to 
implement the treaty. Now, we have never implemented the treaty. 
Great Britain did. England passed an implementing act. It is clear 
that in the working group of the NATO nations it was understood 
and agreed that the sending nation would have the right to determine 
whether an individual was in the performance of duty. 

Mr. Coxe. Is it 
Mr. Kitpay. However, when the proposition was submitted to Par- 
liament, the proposed bill in Parliament contained that provision, that 
the sending nation would so determine. Parliament refused to accept 

that, and reserved the right to examine into it for themselves, 

Now I grant you that is the reverse of what I am attempting to do 
here. But it is clear that this is what was intended, that the sending 
nation would make the determination. That was agreed to in the 
NATO working group. 

It is also clear, if E ngland in the exercise of her sovereign right 
could pass upon who is going to determine the duty status, we have 
the same right to make that determination. 

I want to lodge that determination in the Secretary of the military 
department. 
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Mr. Core. Then I judge it is your view that your resolution does 
not modify the treaty, that it is not in conflict with the treaty ? 

Mr. Kinpay. Well, to be frank, I would have to go a little further 
than that. While it does not, per se, modify the treaty, it so controls 
the action of our officers that a portion of the treaty would become 
inoperative, the waiver portion. Frankly, that is my concept of it. 

The Caairman. Mr. Gubser. 

Mr. Gusser. Mr. Chairman, I would just like to take about 2 or 3 
minutes to challenge the contention that the Girard case is contradic- 
tory to the Schooner case. 

The Cuamman. Well, now, is that necessary, for the committee to 
have that distinction between these 2 cases, from 2 eminent lawyers ‘ 

Mr. Gunser. I consider—— 

The CHarrMan. Why not let’s try to get down to what is before 
us. 

Mr. Gusser. I consider it basic, but I will be glad to give in to 
the chairman. 

The Cuarman. Thank you very much. You are wise in doing 
so. If we get into a legal discussion here, some of us might find 
ourselves somewhat bogged down. 

Mr. Bares. Mr. Chairman. 

The Cuamman. Mr. Bates. 

Mr. Bares. Mr. Chairman, I wonder if the gentleman from Texas 
would be kind enough to outline what he means by primary jurisdic- 
tion? What are the , ground rules—— 

The CHatrMan. Wait 1 minute, Mr. Bates. Let’s have order, 
members. Let’s all be quiet. 

Mr. Bares. What are the ground rules that the Secretary would 
follow in determining whether or not we had primary jurisdiction ? 

Mr. Kinpay. The gentleman from Massachusetts will see that I 
refer in the bill to this: Under the terms of such treaty the Secretary 
shall determine whether the Nation has primary jurisdiction under 
the terms of such treaty, and the terms of the treaty the chairman 
read here— 

In cases where the right to exercise the jurisdiction is concurrent, the following 
rules shall apply. 

(a) The military authorities of the United States shall have the primary 
right to exercise jurisdiction over members of the United States Armed Forces 
or the civilian components in relation to, (1) offenses solely against the property 
or security of the United States or offenses solely against the | person or property 
of another member of the United States Armed Forces, or the civilian compo- 
nents or of a dependent, (2) offenses arising out of any act or omission done 
in the performance of official duty. 

(b) In the case of any other offense, the authorities of Japan shall have the 
Primary right to exercise jurisdiction. 

Then comes the portion which constitutes waiver, and the only 
portion that the Supreme Court passed upon in the Girard case. Now, 
a great deal of difficulty has arisen, and I think needlessly, abeut 
determining offenses arising out of any act or omission done in the 
performance of official duty. 

Mr. Barrs. That is the reason I asked the question. 

Mr. Kinpay. I take the position that where a man is supposed to 
be and he is in uniform and under arms, that the decision should be 
that he is on duty. 
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The fellow who obeys orders meticulously and has the greatest dis- 
cretion in the world, just like the fellow who lives an exemplary life 
always, is never concerned about his right to indictment or present- 
ment of a grand jury and right to trial by a jury. 

So the meticulous, well-ordered soldier never needs to worry about 
this. It is the fellow who “goofs.” 

All of our criminal laws, when you get back to them, express par- 
ticular concern about the individual who finds himself embroiled 
with the law. The difficulty here is that these fine-hair distinctions, 
just as an act or omission—— 

Mr. Bares. The gentleman draws no distinction at all with whether 
or not the performance of the duty was negligent or otherwise? It 
is just a question 

Mr. Kirpay. There would be no offense. 

Mr. Bares. It is just a question of whether or not he was on duty 
and acting in performance of duty ? 

Mr. Kirpay. The question wouldn’t arise unless he is charged with 
having been culpable or negligible. There would be no case, there 
would be no instance—— 

Mr. Bares. It did arise in the Girard case, because they believe they 
had jurisdiction because it was not actually in their language “in per- 
formance of duty.” 

Mr. Kizpay. What I want to do is have that determined by the 
Secretary of the Department who has that man under his jurisdiction. 
The Secretary would determine if lhe were charged with murder in 
the United States. 

Mr. Puta. Mr. Chairman, may I ask the gentleman— 

The CuarrMan. Yes. 

Mr. Putter (continuing). Does not the Secretary have that power 
to make the certification that the man was not on duty and did he not 
exercise that power in the Girard case? So we don’t have here a 
question involving the Secretary. We have here a question of trying 
to find some way—— 

The Cuarrman. All right. 

Mr. Putter. Of circumventing or setting aside the opinion in the 
Girard case. 

Mr. Kinpay. No. 

The Cuarrman. I would suggest— 

Mr. Kitpay. I don’t agree with that. 

The CuairMan. I suggest to the gentleman from Massachusetts we 
will get an answer on that from Secretary Brucker and when the 
other ‘departments testify. 

Mr. Brooxs. Mr. Chairman. 

The Cuatrman. Mr. Brooks. 

Mr. Brooks. I think a large number of our questions would be elim 
inated if we would hear these witnesses. I think a lot of these matters 
would be cleared up. Then we could express our opinion. 

I have some strong opinions, too, that I want to express at the 
proper time. 

Mr. Green. Mr. Chairman. 

The Cuatmrman. Mr. Green. 

Mr. Green. I would like to ask Mr. Kilday: Are we proceeding here 
under the contention that because of the Status of Forces Agreement 
Girard was turned over to the Japanese Government for trial ¢ 
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Mr. Kinpay. I am not too much concerned about the Girard case, 
because nothing that we do will affect the Girard case. That is gone. 
That is out of the way. 

What I want to get is an orderly procedure within the Government 
of the United States. 

Mr. Rivers. Mr. Chairman—— 

Mr. Kircuin. Would the gentleman yield / 

The CHarrman. One minute. Mr. Kitchin. 

Mr. Krrenin. I wanted to ask one question and see if we can’t ar- 
rive at some solution to one phrase that we have been using. The 
distinction between on duty and in the performance of duty: I think 
there is the crux of the misinterpretation of these particular clauses 
that have been read. I would like the gentleman’s comment along 
that line. 

Mr. Kinpay. I am not sure I can be helpful. The treaty uses the 
language “offenses arising out of any act or omission done in the per- 
formance of official duty.’ In the performance of official duty, it 
Says. 

The CHatrman. Now members—— 

Mr. Kitpay. Whether there is a distinction or not, I don’t know. 

The CuHarrman. May I offer this suggestion to you, members of 
the committee. We have some very distinguished witnesses on this 
whole subject matter. Let’s have the benefit of their observations. 

Now the first witness I want to call is Mr. Robert Murphy, Deputy 
Under Secretary of State. Let the committee be in order. 

Mr. Murphy, have you a prepared statement you desire to submit 
to the committee in regard to the bill before us / 

Secretary Mcurreny. Yes, Mr. Chairman. But could I ask your 
permission to have the Assistant Secretary of Defense, Mr. Sprague, 
testify before the Department of State? 

The Cuarrman. Well 

Secretary Murrpny. Would that be in order? 

The Cuarrman. I had him down here as the first witness, but as 
you had occupied the chair I didn’t want you to be impatient. But 
since you request it, we will ts sia Mr. Sprague. 

Now members of the committee, this is Mr. Sprague, Assistant Sec- 
retary of Defense for International Security. Now let the committee 
please be in order. And let’s stop all audible conversations because 
it disturbs the other members and it disturbs the witness. If we want 
to talk, step out of the committee room and talk. Let the winess com- 
plete his statement. 

Now, Mr. Sprague, go right ahead and make any observation you 
care to fome with reference to this bill. 

Mr. Spracur. Mr. Chairman and members of the committee, I am 
glad to appear before this committee on behalf of Secretary Wilson 
and state his position on H. R. 8704, a bill to prohibit the delivery of 
members of the armed services of the United States to the jurisdiction 
of any foreign nation. 

As you may know, Secretary Wilson has expressed his views on the 
general subject of the status-of-forces arrangements in a letter ad- 
dressed to Chairman Gordon of the House Foreign Affairs Committee 
in opposition to House Joint Resolution 16, a measure which is in 
some respects akin to H. R. 8704. 
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Mr. Gavin. I wonder if the gentleman would talk a little louder? 

Mr. Spracur. Yes, sir. 

The Cuarman. Go ahead, Mr. Sprague. 

Mr. Spracue. J should like, Mr. Chairman, to place a copy of Mr. 
Wilson’s letter to Chairman Gordon in the record at the appropriate 
time, if I may. 

The CuarrmMan. Put it in the record. 

(The letter is as follows:) 

OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D, C., July 1, 1957. 
Hon. THOMAS S. GorpDon, 
Chairman, Committce on Forcign Affairs, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: I am deeply concerned by the report that the Foreign 
Affairs Committee has acted favorably on House Joint Resolution 16. If this 
resolution were to become law, it would have the most far-reaching consequences 
on the national security of the United States and upon the essential welfare of 
our troops abroad. I feel, therefore, that I must emphasize for your considera- 
tion a number of points which will illustrate the grave consequences for the 
Defense Department should this resolution become law. 

House Joint Resolution 16 would, if passed, direct the President forthwith 
to seek a revision of article VII of the NATO Status of Forces Agreement “so 
that foreign countries will not have criminal jurisdiction over American Armed 
Forces personnel stationed within their boundaries.” Subsection 1 (b) of the 
resolution provides that “Unless the revision described in subsection (a) shall 
have theretofore been brought about, the President shall denounce such agree- 
ment, in the manner prescribed in article XIX thereof, at the earliest date 
permitted under such article.” 

Section 2 of the resolution directs that parallel action be taken as to any 
Similar status agreements to which the United States is a party. 

I wish to mention at the beginning an incidental technical point. If the 
Executive should fail to obtain exclusive jurisdiction, then the President must 
denounce the agreement. However, the inclusion of the word “theretofore” has 
a special technical significance. It requires that the revision be obtained prior 
to the earliest date on which the President might denounce the agreement under 
article XIX of the treaty. Article NIX would permit the President to denounce 
the treaty 4 years after it first became effective. Accordingly the earliest date 
for denunciation would be August 23,1957. Such a denunciation would actually 
take effect 1 year thereafter. 

The technical consequence, perhaps unintended, of section 1 (b) of the resolu- 
tion would be to require the negotiation of exclusive jurisdiction by August 23 
of this year and failing that, the denunciation of the treaty on that date. 


I! 


The stated purposes of the resolution are to obtain exclusive jurisdiction over 
American forces abroad so that they will be amenable only to trial in the 
United States courts-martial. We believe there is no practical diplomatic pos- 
sibility of negotiating such exclusive jurisdiction. Apart from the scant time 
allowed for conducting such a renegotiation, there is no reason whatsoever to 
suppose that allied countries will accede to a request for exclusive jurisdiction. 
I believe that the State Department will confirm this judgment on the basis 
of its more expert knowledge in this field 

The NATO Status of Forces Treaty became effective in 1953. Since that date, 
we have attempted in such new negotiations as arose to improve upon the 
formula which is set forth in article VII of the treaty. We have been success- 
ful in persuading foreign governments in many cases to exercise broadly their 
discretionary authority to waive jurisdiction in individual cases. However, 
nothing in our experience would lead us to believe that exclusive jurisdiction 
can be obtained. In a number of cases we have tried since 1953, and we have 
not succeeded. Moreover, we believe there is no likelihood that the United 
States in a reciprocal situation would be willing to divest the State and Federal 
courts in this country of their jurisdiction over foreign soldiers for offenses 
committed in this country. In this connection, I would like to emphasize that 
thousands of foreign soldiers come every year to the United States for pur- 
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poses of training and orientation, both under the mtual security program and 
otherwise. Therefore, considerations of reciprocity are not theoretical con- 
siderations but practical considerations which should be taken into account. 

Because we believe so strongly that there is no practical possibility of obtain- 
ing exclusive jurisdiction over our troops in foreign countries, we feel justified 
in stating that the practical effect of House Joint Resolution 16 is to direct 
the President to denounce the NATO Status of Forces Treaty and all other 
similar agreements. The authors of the resolution are able to contemplate 
such a denunciation with far greater equanimity than we because, under their 
view of international law, visiting forces are entitled to absolute immunity in 
the absence of an agreement. They contend that the status of forces agree- 
ments gave something away and that if the agreements are swept aside, inter- 
national law will secure to the American servicemen abroad complete immunity 
from foreign courts. 

As is well known, the Attorney General of the United States has exhaustively 
considered this question and stated in the most categorical terms that inter- 
national law does not support an absolute immunity for our servicemen from 
the jurisdiction of foreign courts. I am altogether persuaded by the opinion 
of the Attorney General, but one need not rely on that to come to a practical 
conclusion on the policy issue posed. 

Quite apart from the question as to what the correct rule of international 
law is, the practical consideration which influences my judgment is the un- 
doubted fact that no country need allow any of our troops to enter its territory, 
or to fly from airbases on its soil, or to conduct maneuvers across its country- 
side, or to allow American naval activities to be based at its seaports. Over 
all these matters, the final word rests with the foreign nation and unless the 
United States is prepared to agree to the conditions which it stipulates, we 
simply cannot maintain the defensive posture which has become an integral 
part of the defense of the United States. 

Let me give a practical illustration of the experience of the Defense Depart- 
ment in this field in recent years. Prior to the ratification by the Italian 
Government of the NATO Status of Forces Agreement, we had no status agree- 
ment with Italy. During this period, the Italian Government felt obliged to 
take the position under its constitution that our troops were entitled to no 
immunity from the jurisdiction of their courts. It also felt obliged under 
Italian law to maintain that United States courts-martial could not constitu- 
tionally operate on Italian soil. We do not believe that the Italian view on 
either of these points can be written off as one of their national idiosyncrasies. 

May I eall attention to the fact that it was considered necessary during World 
War I] to pass a special act of Congress to permit the service courts of our 
British and Canadian allies to operate within the United States for the trial of 
purely military offenses, such as absence without leave and insubordination ? 

Our practical experience in the Department of Defense leads me, therefore, to 
think that the assumptions of the authors of this resolution as to international 
law are completely misplaced. The effect of denunciation will be to deprive our 
troops of the very substantial list of trial guaranties which are accorded in the 
status of forces agreements and to liquidate the right of our United States courts- 
martial to try military offenses and to enforce that military discipline which is 
essential to the operational efficiency of every armed service. Thus, the effect of 
denunciation would be the very reverse of that professed by the authors of the 
resolution. Our troops would not secure immunity from the local courts and they 
would not be protected within the exclusive jurisdiction of our courts-martial, 
because the right to exercise court-martial jurisdiction would be swept away 
with the denunciation of the treaty. 

Iil 


The authors of this measure seem to assume also that foreign governments 
would be willing to permit our troops to remain in their territory after the denun- 
ciation of the applicable status of forces agreement. Nothing in our experience 
leads us to take so optimistic a view of the consequences. On the contrary, we 
believe the foreign governments would probably insist on the withdrawal of these 
troops. Quite apart from the attitude of the foreign governments, there is a 
serious question as to whether it would be a wise policy for the United States to 
continue to station its troops in countries where no status agreement is in force. 
The status agreements typically cover not only the question of criminal jurisdic- 
tion ; they deal with a host of other issues which need to be defined with precision 
if our relations with the foreign country are to continue on a harmonious basis. 
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There are scores of details, such as the validity of drivers’ licenses, the incidence 
of taxation, the provision of postal services, the procurement of supplies, the 
requirement for visas, the adjudication of civil claims arising from the activities, 
official and private, of our military personnel. If there is no agreement to regu- 
late these matters, the stuation of our forces becomes chaotic and potentially 
unmanageable even under the most enlightened leadership and the strongest 
command. 

The authors of this resolution are apparently unaware of the fact that the 
very Same agreements which concede to the United States the right to exercise 
a certain measure of criminal jurisdiction on foreign soil and which secure 
certain protections in the event American personnel are tried in foreign courts, 
are also in many cases the agreements which embody the basic grant of permis- 
sion to the United States to utilize the airbases, the naval stations, the ma- 
neuver areas, and all the other installations which are considered necessary for 
the defense of the United States. Because of this fact the denunciation of the 
status agreement would in many cases automatically constitute a denunciation 
of the right of the United States Government to use these vital military in- 
stallations. What could be more self-defeating to the basic national security in- 
terests of the United States than such a step? 

Among the countries where the basic operating rights and the criminal juris- 
diction arrangements are embodied in the same agreement and, therefore, 
fall simultaneously upon denunciation are the following: The Philippine Islands, 
for whose defense the United States has assumed important responsibilities 
under the security treaty with that country and where we have major naval and 
air installations; Saudi Arabia, where we have recently been able to secure the 
extension of our right to utilize the strategic airfield at Dhahran; Libya, where 
major Air Force activities are based at Wheelus Field; Iceland, which occupies 
a strategic position midway between North America and Europe; Portugal, 
whose government permits the United States forces to use a key airfield on 
the Azores: and, in particular, the 1950 agreement with the United Kingdom 
concerning the long-range proving ground for guided missiles, commonly known 
as the Bahamas long-range proving ground. This latter arrangement is an 
indispensable one if we are to continue the top priority development of the 
{RBM and the ICBM. 

All the strategic advantages which accure to the United States from base 
operating rights in these areas would have to be renounced under this resolu- 
tion if we failed to secure from our allies a kind of extra-territoriality which 
the United States would not be willing to reciprocate. 


IV 


I come now to the most important consequence of all. namely, the fact that 
the practical effect of compliance with this resolution would be the withdrawal 
of United States forces from all over the world and reliance upon a Fortress 
America concept for the defense of the continental United States. This result is 
not imaginary; it would be the inevitable consequence of forcing the President 
to denounce the status arrangements throughout the world. The policy of this 
administration and indeed of the prior administrations, is too well known on 
this subject to require elaboration. I will, however, quote the professional 
military opinion of some of our most experienced military leaders : 

General Gruenther in a 1956 message to the chairman of your committee 
stated : 

“In my opinion the denunciation of the Status of Forces Agreement by 
the United States or any insistence by the United States for a major re- 
vision of this agreement would so undermine the spirit of the alliance as to 
cause its serious deterioration with the gravest consequences to the essen- 
tial security of our country. Such action would have not only a devastat- 
ing effeet on the members of the North Atlantic Alliance, but would east 
doubt in the eyes of the world as to the United States’ willingness to live 
up to its treaty obligations.” 

The full text is quoted in appendix A. 

Both Admiral Radford and General Norstad have recently testified before 
your committee on the subject. On June 11, General Norstad stated in con- 
nection with his testimony on mutual security : 

“Any renunciation of the status of forces agreement would be nothing 
short of disaster, not only for the alliance but for the United States as 
well * * *. 
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“If this should result, for instance, in what you have previously sug- 
gested, a withdrawal of our forces to this country, I think it would be 
catastrophic for the United States. I feel that it would eventually result 
in our losing our friends and allies one by one, for one reason or another, 
until we would truly be isolated, condemned to live—and to try to survive— 
as an island in a sea of communism. 

“T am not going to say what this would do to the standard of living in 
this country, which depends so much on commerce and trade with other 
people, That is something with which you are more familiar than I. But 
from the standpoint of defense, to sit here and try to defend the United 
States, with all the power of the rest of the world against you, I doubt if 
there are enough resources in the United States to do it. This is ‘not a 
question of whether you want taxes to be higher or want taxes to be lower; 
this will take everything that you and I and everybody else in this country 
can produce from now on. If that is the thing we want, then we can accept 
withdrawal of our forces.” 

The full text of this statement is set forth in appendix B. 
Admiral Radford also addressed your committee on the fortress America 
concept. On June 18, 1957, he stated : 

“On the other hand, a major deterrent force per se is not absolute insur- 
unce enough to prevent the Communists from achieving their aim of world 
domination. They would have the opportunity—if that were our only 
program—to defeat us. In a sense sole reliance on a United States based 
major retaliatory force is the fortress America program—I might say in 
passing it is not now technically possible to achieve that state of affairs 
without some bases overseas. 

“T have covered that in my statement. Ten years or more from now it 
might be possible, with guided missiles of long range and longer-range 
aircraft and other improvements in submarines. It is possible at some in- 
determinate time in the future that we could build sufficient military strength 
based either on United States territory, or in the international waters of 
the world that we had to get no permission to use, to deter Communists 
from attacking us.” 

The full text of this statement is set forth in appendix C, 


Vv 


Finaily, I wish to deal with a matter of great personal concern to me—the 
welfare of the individual servicemen who are serving their country abroad. All 
of us who are engaged in the administration of the status agreements are deeply 
conscious that we must remain always vigilant to see that everything in our 
power is done to protect the legitimate interests of the serviceman who stands 
trial in a foreign court. Incidentally, there are many who have sons in service 
who are serving abroad. The most comprehensive directives have been issued 
on this subject. Every commander from top to bottom is charged with personal 
responsibility for assuring that our personnel are fairly treated. This is an 
inescapable function of command. The foreign trials are carefully watched. 
A United States observer goes to every trial. In all but the most minor cases 
he is a lawyer by training. We provide at Government expense, counsel of the 
necused serviceman’s selection in all but the most minor cases. Detailed re- 
ports are made by these observers. If there is any unfairness, we hear about 
it and take steps to have the situation remedied. 

I am aware that the most alarming types of rumors have been circulated 
about the quality of justice dispensed in foreign courts. It has been said that 
our troops are subjected to cruel and unusual punishment, to maiming .and 
flogging. There is simply no truth in these rumors. There have been no such 
cases. It is difficult for me to believe that those who spread these rumors sin- 
cerely believe them. Hundreds of thousands of American tourists every year 
travel to every quarter of the globe. I wonder if there has been an instance in 
which a tourist was deterred from visiting a country where our troops are sta- 
tioned because of fear of unfair treatment at the hands of the local courts. 
This to my mind is a practical corroboration of the view that we have officially 
formed that the foreign courts are dealing fairly and indeed generously with 
our servicemen in the relatively small percentage of cases in which they exercise 
their jurisdiction. 

In commenting on this resolution we have tried to analyze the practical con- 
sequences which would flow from its implementation, without addressing our 
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comments to the constitutional issue. I understand that the State Department 
questions the constitutionality of the resolution. 
Sincerely, 
C. E. WILsoN. 

Mr. Spracve. In general, it appears that H. R. 8704 has two broad 
purposes. The first is to require that the question of jurisdiction in 
individual cases be referred back to Washington for determination by 
the Secretary of the service of which the accused serviceman is a 
member. The second is to require that the Secretary’s determination 
as to primary jurisdiction be controlling. If he determines that the 
foreign government does have primary jurisdiction, then the service- 
man may be delivered to the jurisdiction of the foreign nation. If 
he determines that the foreign nation does not have primary jurisdic- 
tion under the terms of the international agreement, then the service- 
man shall not be delivered to the foreign nation. 

I believe that H. R. 8704 is subject to some of the same practical 
objections from the point of view of operating the military establish- 
ment as House Joint Resolution 16, which the Defense Department 
has previously opposed. H. R. 8704 would not, we believe, produce 
a net gain in the total jurisdiction which we are able to exercise by 
courts-martial over our servicemen abroad. 

To the contrary, it is our judgment that the practical effect of ap- 
plying the resolution will be the opposite of that apparently intended 
for it will unquestionably produce a substantial diminution of Ameri- 
can jurisdiction abroad. 

We also believe that this measure would impose numerous adminis- 
trative burdens which in themselves might not be objectionable, but 
which would work to the disadvantage of the individual servicemen 
in that the objective of a prompt and speedy trial, which is guaran- 
teed by the NATO Status of Forces Treaty and many other agree- 
ments, would be frustrated. It would also work to the disadv: antage 
of the serviceman in that it would make foreign authorities less will- 
ing to entrust accused servicemen to our custody pending trial. 

Finally, this measure, if it became law, would force the United 
States to default on international obligations which it has assumed 
by treaty and agreement and which we believe work to the advantage 
of the United States as a Government and to the advantage of the 
serviceman as an individual. 

For these reasons thus generally stated, the Department of Defense 
does not favor passage of H. R. 8704. 

There is a basic misconception which has run through nearly all 
of the criticism of the status-of-forces arrangements. This miscon- 
ception is that the agreements which have been made by the executive 
branch’constituted a giving away of sovereignty by the United States 
and a giving away of the constitutional rights of individual service- 
men. Rarely has a misconception been further from the truth. 

The truth is that the agreements gained rights both for the United 
States Government and for the individual serviceman. In the absence 
of agreement, the foreign courts would be free to assert exclusive 
jurisdiction over United States servicemen within their territory. 

I recognize that there has been disagreement as to what the true 
rule of international law is as to the status of friendly visiting forces 
in a foreign country. It has been claimed, on the one hand, that the 
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visiting forces were entitled to complete immunity from the juris- 
diction of the host government. 

On the other hand, it has been asserted that the jurisdiction of the 
host government was supreme. This disputed legal issue has now 
been resolved by the recent decision of the Supreme Court in the case 
of Wilson v. Girard, In that case, the Supreme Court stated: 

A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders unless it expressly or impliedly consents 
to surrender its jurisdiction. 

This conclusion of law was based on an earlier Supreme Court 
opinion in the famous case of 7’he Schooner Ewchange v. Mck adden, 
which has often been mistakenly cited for the contrary proposition. 
The recent decision of the Supreme Court confirmed the principle of 
international law on which the United States has been acting ever 
since it first negotiated these status-of-forces agreements. 

Accordingly, as a matter of international law, the status agreements 
must be looked upon as concessions from the absolute territorial juris- 
diction of the foreign government to the United States military 
courts. This idea is basic. It is the legal theory which is supported 
by the overwhelming practice of the sovereign states. It is the legal 
theory which underlies the position which the United States has taken 
when it has been confronted with deciding the status of foreign troops 
on United States soil. 

Mr. Chairman, I am going to leave out the next several paragraphs 
because of your own learned, thorough, and accurate discussion of the 
provisions of article VII of the NATO status-of-forces treaties. I 
do this in the interest of time. 

The CHarrmMan. What page do you jump to? 

Mr. Spracur. | will turn now, sir, to page 6, the first full para- 
graph. 

The Cuatrrman. That is right. 

Mr. Spracur. May | turn now to some of the specific problems 
which we see in H. R. 8704. 

The Crarrman. Wait. Let there be order in the committee. 

Mr. Dorie. We don’t have a copy of the statement. 

Mr. Smarr. Copies of the statement are not available for distribu- 
tion, Mr. Chairman. 

Mr. Bianprorp. We distributed some, but not enough. We dis- 
tributed all we have. 

Mr. Gupser. You can have mine. 

The CuHatrman. I will pass my statement back. 

Mr. Smarr. Here are more for further distribution. A late edition. 

The Cuatrman. Turn to page 6. 

Mr. Brooxs. What paragraph on page 6? 

Mr. Spracur. The first full paragraph. 

Mr. Smart. The middle of the page. 

The CnHatrman. May I turn now to some of the specific problems of 
the bill. Now, let the committee be in order. Proceed, Mr. Sprague. 

Mr. Spracur. In the first place, it would require that thousands of 

‘ases be referred back to Washington for consideration by service 
See retaries. The language is so drafted that such a referral to Wash- 
ington would be necessary in every case in which a foreign country 
seeks jurisdiction. During the 1-year period ending December 1, 











1956, our records show that there were a total of 14,394 cases through- 
out the world in which a foreign country had, under the applicable 
agreement, the primary right to exercise jurisdiction. 

“The effect of referring this number of cases back to Washington 
would be to retard seriously the administration of justice. It may 
be recalled that one of the trial guaranties which is embraced in para- 
graph 9 of article VII of the Status of Forces Treaty is the right of 
the accused to a “prompt and speedy trial.” This cannot be assured 
if there is to be a referral of each case, with all the supporting docu- 
ments which the service Secretary would need to see, back to Wash- 
ington. 

More serious than the foregoing difficulties, however, is the fact 
that H. R. 8704 is inconsistent with many of the agreements to which 
the United States is now a party. 

While it is most unlikely that the United States authorities would 
ever wish, in a clear case of their primary right to exercise jurisdiction, 
to waive this right, nevertheless, the arrangements are fully recipro- 
cal. The NATO Status of Forces Tre: uty and the Japanese adminis- 
trative agreement require each party to give sympathetic consideration 
to requests for waiver. If a statute of the United States prohibits 
the United States officials from granting waivers, it would be alto- 
gether logical for the foreign countries to consider, at the 1 very least. 
that the waiver provision of the pertinent agreement had been ren- 
dered inoperative and that they were, therefore, relieved of any obliga 
tions to give sympathetic consideration to our requests for waiver. 
The practical effect would, therefore, be a diminution in the number 
of waivers granted by foreign nations to the United States and the 
consequent subjec tion of thousands of additional servicemen to trials 
in foreign courts, with the possibility of additional hundreds being 
confined to serve sentences in foreign jails. 

As a practical matter, it is obvious that any decision by the Secre- 
tary of a military department that the United States has the primary 
right to exercise jurisdiction, and the resulting direction that the mem- 
ber of the sinand services shall not be delivered to the foreign nation 
would be completely frustrated should the foreign nation have custody 
of the individual and refuse to release him to the United States 
authorities. 

Any attempt to stake out an area of mandatory jurisdiction for the 
United States would, therefore, almost inevitably result in a counter- 
attempt by the authorities of each nation concer ved to make the initial 
arrest and to retain custody until decision has been reached by their 
own authorities on the quest ion of pr imary right to exercise jur isdic- 
tion. 

The actual exercise of jurisdiction in any controversial case would 
then most probably be determined by which nation effected the initial 
arrest. The resulting race to gain custody and the inevitable friction 
would adversely affect objective consideration by the authorities of 
each country on the question of primary jurisdiction and waiver. In 
so doing it would seriously undermine, if not destroy, the mutual 
cooperation from which the United States has clearly benefited to date. 

It is for this reason that. we feel that the effect of H. R. 8704 will be 
the opposite of that apparently intended. 

Moreover, the elimination of the waiver clause could deprive these 
agreements of an element of flexibility which is very necessary to suc- 
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cessful administration. Suppose, for example, an American soldier 
and a British national jointly perpetrated a crime in the United King- 
dom. Let us say that the crime is against another member of the 
United States forces so that under the NATO Treaty the United 
States would have primary jurisdiction to try the serviceman but the 
British courts would have primary jurisdiction to try the British 
national. Yet, for special reasons existing in the case it is quite es- 
sential that the two offenders be tried in the same court at the same 
time. 

The United States court-martial has no jurisdiction to try a British 
civilian, so there could be no question of a common trial by court- 
martial. Would it not be altogether reasonable for the British to re 
quest waiver of our jurisdic tion over the serviceman so that the case 
might be disposed of in one trial. I think the United States military 
authorities should have this element of flexibility in order to deal with 
situations of this type. 

Basic to the whole question of dealing with foreign countries is the 
matter of reciprocity. It is well known that the NATO Status of 
Forces Treaty is fully reciprocal and applies to NATO troops in this 
country. During the course of a year it is estimated that upward of 
10,000 foreign servicemen come to the United States for varying pe- 
riods of time. Although, as of this date, there appear to have oc- 
curred only a handful of cases in which these offenders have been in- 
volved in difficulties with local courts in the United States, never- 
theless, they serve to test the principle of reciprocity. 

The United States in my opinion cannot afford to act. unilaterally 
with its allies. In the first place, such a move would not. be success- 
ful and secondly, it would have the effect, I believe, of destroying the 
spirit of mutual cooperation which up until the present has ‘been re- 
sponsible for the very generous waiver policy which foreign govern- 
ments have shown toward United States troops within their terr itory. 
During the 314-year period ending May 31, 1957, on a worldw ide 
basis, foreign governments waived their jurisdiction in 67 percent. of 
the cases in which they entitled, under applic able agreements, to exer- 
cise it. We would like to continue to profit from this spirit of cooper- 
ation and for this reason, we feel compelled to advise you of the very 
serious consequences which would follow from the adoption of H. R. 
S704. 

The Cuarrman. Thank you very much, Mr. Sprague. 

Any questions from any members of the committee on any phase of 
the statement ¢ 

Mr. Kinpay. Mr. Chairman, 

The Cuarrman. Mr. Kilday. 

Mr. Bray. Mr. Chairman. 

The Cuarrman. Mr. Kilday is recognized. I will recognize you 
next, Mr. Bray. 

Mr. Kupay. Mr. Sprague, with reference to the referral to the 
Secretary personally, you will agree that practically all the laws we 
now have with reference to the power and authority granted by Con- 
gress, delegated by the Congress, run to the Secretary / 

Mr. Spracur. Yes, sir. 

Mr. Kitpay. It doesn’t contemplate, of course, that he will per- 
sonally discharge all of that. That is why he has assistants and staffs, 
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and whatnot. So they do discharge a portion of that responsibility. 
The same would be true here; is that correct ? 

Mr. Spracve. I assume that if this bill became law the service Sec- 
retary would have to delegate some of his authority. 

Mr. Kixpay. Surely, it would be the same as all the other authority 
he had. So it wouldn't require any change in our present setup. 

Then, on the question of who gets jurisdiction first, gets custody 
first—we keep talking about jurisdiction. There is a great deal of 
difference between custody and jurisdiction. But that is not peculiar 
to this situation, is it? Don’t you agree, for instance, that in every 
county seat in the United States every day the question arises as to 
custody and jurisdiction between the sovereign State and the Federal 
Government, where the one act constitutes a violation of Federal law 
and State law? 

Mr. Spracue. Yes, sir. 

Mr. Kitpay. And those who have ever been in a position of ad- 
ministering criminal laws face that situation constantly. 

Mr. Spracue. That is correct. 

Mr. Kupay. It is always settled by comity between the two offi- 
cials. We rarely ever hear of a contest in the United States about 
that. 

So if the situation ever arises where the local State district at- 
torney and the United States attorney can’t settle those differences, 
then, of course, we will be at loggerheads and nothing can be done. 
And I think you will agree that if we ever reach the situation, in a 
foreign country, where instead of being a cooperative, mutual effort, 
we reach the point that we have to have line and page as to your rights, 
we are going to have to get out anyway; wouldn't you agree with that ¢ 

Mr. Srraavue. Well, I would say, sir, that if the United States was 
prevented from giving sympathetic consideration to a request by the 
foreign government for waiver of its jurisdiction, waiver of the United 
States jurisdiction, there might be a tendeney on the part of the 
foreign governments not to give up custody as they do now in most 
instances. 

That is because of the feeling that they would not have the right to 
try that case. 

Mr. Kinpay. Have you ever experienced any difficulty with the im- 
plementing act passed, reserving the right to determine line of duty 
or performance of duty / 

Mr. Spracue. I don’t believe a single case has come back to Wash 
ington on that subject. 

Mr. Kinpay. Not a single case has come back on it? 

Mr. Spracve. That, of course, is under the present arrangements. 

Mr. Kitpay. I understand. 

Mr. Spracur. That may be partially responsible for the fact that 
we haven’t had any trouble with it. 

Mr. Kirpay. But in the face of a positive statute in England re- 
serving that right for herself, you do agree that the working group 
in NATO agreed the sending nation would make the dec ‘ision? Are 
you familiar with that? You may not be. It is not exclusively in 
your Department. 1 

Mr. Spracur. I am not, sir. 

Mr. Kripay. But as to the question of an Englishman and an 
American serviceman being involved in the same case, of course that 
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is mherent also, You could have 2 different individuals subject to 2 
different jurisdictions; or take in the United States where the Fed- 
eral authorities got ahold of one and the State got ahold of the other. 
Even today, if they have the custody, they ean keep them, can’t they ? 

Mr. Spracur. Yes, sir. 

Mr. Krupay. If we have the custody, we can keep him. 

Mr. Spracus. That is correct, sir. 

Mr, Kinpay. So none of that is produced by this. 

That is all done at present. 

The Cuamman. Mr. Bray. 

Mr. Bray. You mentioned the 14,000 cases, fourteen thousand- 
some-odd-hundred cases, where they waived jurisdiction. Was that 
what you stated there, that the other country waived jurisdiction ? 

Mr. SpraGur. tae were 14,394 cases, sir, during the l-year period 
ending December 1, 1956, in which the foreign country under the appli- 
cable agreement hed the primary right to exercise jurisdiction, 

Mr. Bray. And how many of those did they turn over to the 
United States ? 

Mr. Smarr. Sixty-seven percent. 

Mr. Spracur. Sixty-seven—for that year’s period, it would be 
somewhere in the neighborhnod of 65 percent. For the three and a 
half year period, covering thirty-eight thousand and three hundred- 
odd cases, 67 percent. 

Mr. Bray. I understood that you gave those figures to show how 
difficult it would be to send them back to the United States, in these 
instances. Was that what you were referring to? 

Mr. Spracur. What these figures indicate, it seems to me, sir, is 
that if the United States is not able to give sympathetic considera- 
tion to a request for a waiver of its jurisdiction to a foreign country, 
the foreign country might in retaliation not give the sympathetic con- 
sideration to our request for a waiver, which they have granted in some 
67 percent. of all cases. 

Mr. Bray. I misunderstood you, I thought you were referring to 
how difficult it would be to always get consent from the Department— 
well, the respective Secretary. Now, that instance doesn’t come up 
very many times, does it? 

That. is where there is a dispute between the United States and the 
country involved as to primary jurisdiction, 

Mr. Spracve. As a practical matter, sir, I think there have only 
been one or two cases. 

Mr. Bray. Then—— 

Mr. Sprague. In which a foreign government has requested us to 
waive jurisdiction in a case in which we clearly had the primary right 
to try. 

Mr. Bray. Then, that wouldn’t be a tremendous job for you, or 
the Department of the Army, to get the consent or bring the man to 
the attention of the respective ‘ Secretary ; would it? 

You left the impression that was going to be a tremendous job. I 
don’t think it is going to be quite so difficult as you indicated. 

Mr. Spracusr. In that respect the bill before us would require that 
in all cases the service Secretary make a determination as to who had 
primary jur isdiction, 

The CHatrMaAn. Now, in that connection—— 
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Mr. Sprague. So all of those cases would have presumably to be 
processed i in Washington by the service Secretary or his 

The CuatrMan. May I interrupt, Mr. Bray ? 

Mr. Bray. That is correct. 

Mr. Spracur. Or his designee. 

The Cuairman. I want to ask you a few questions about that. You 
say “in the first place, it will require that thousands of cases be re- 
ferred back to Washington for consideration by the service Secre- 
taries.” 

Now, Mr. Kilday sought to develop the idea that the Secretary could 
delegate the passing on that to the officers in command of the troops; 
isn’t that correct ? 

(Chorus of “No.”’) 

Mr. Spracuer. Of course, as a matter of fact—— 

The Cuarrman. All right. 

Mr. Spracur. The determination 

The CuarrmMan. Wait one minute. 

You say that it could not be delegated 7 

Mr. Spracvr. I didn’t say it could not be delegated, sir. As a mat- 
ter of fact 

The Cuarrman. Well, wasn’t that the point Mr. Kilday raised, 
that it could be delegated by the Secretary to someone else / 

Mr. Spracvr. I indicated, sir, 1 thought, that it could be delegated. 

The Cuarrman. That is right. That is what I thought. 

Then that brings me to this point; it worries me, is the reason | 
wanted to develop it. 

Now, Mr. Kilday in his bill says: 

Notwithstanding the provisions of any treaty or agreement to the contrary, 
no officer of the armed services of the United States, having under his com- 
mand, in his custody or under his control, any members of the armed services, 
shall deliver him. 

Therefore, under that language, the Secretary could not delegate 
any authority, not to a military man. 

Mr. Kinpay. That is right. 

The Cuatrman. Then who would pass on the question of primary 
jurisdiction / 

Mr. Spracur. The Secretary. 

The Cuatrman. Who would it be? 

Now, here is the Secretary, by the language of the bill—you said 
all these matters would be referred back for consideration of the 
Secretary. Then the Secretary could not delegate it to any officer 
under whom the serviceman is serving. Any dispute about that? 

Mr. Kitpay. Yes, I dispute it. 

The Cuarrman. What? | Laughter. ] 

You think the Secretary could 4 

Mr. Kivpay. Mr. Chairman, you will recall I was chairman of the 
subcommittee that wrote the reorganization of the Army and the Air 
Force. You will recall the strenuous effort we made to take away 
delegated authority, to other than the Secretary. We succeeded in 
most. instances—there is some areas where it was excepted, as in 
military justice and of course the Corps of Engineers for the Army. 

If the chairman’s position is correct, the Secretary would have to 
do every detail in his office. 

Mr. Rivers. Every one of them. 
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Mr. Kizpay. It must be done by the authority and responsibility of 
the Secretary, I grant you. But it doesn’t mean that he has to process 
every case. 

The Cuarrman. That is right; I follow you thoroughly. 

But it is not permitted by any officer under whose command the 
serviceman 1s. 

Mr. Kray. That is right. The purpose—— 

The CuatrmMan. He couldn’t delegate the authority back to a com- 
mander in a foreign country to pass on it. 

Mr. Kiupay. I believe the general rule of law is that a delegated 
authority can’t be delegated. So it probably would have to be “done 
in his name and on his responsibility. 

The Cuarmman. That is right. 

Mr. Kitpay. But he would not. have to process every paper. 

The Cuarrman. Of course, I knew he wouldn’t have to process 
every piece of paper. 

Mr. Brooxs. Mr. Chairman. 

The CuatrmMan. Yes. 

Mr. Brooks. During World War II we had an arrangement where 
these cases, capital cases, had to come to Washington to be finally 
approved. 

Now, I wouldn't see any need, for instance, on a traffic violation, 
where the case would have to come up to the Sec retary to be ap- 
proved. Didn’t the arrangement work very well in World War 
11? Iwas over in Paris with the Judge Advocate General, and he had 
150 capital cases that he was reviewing, getting ready to send them 
here to the Defense Department. 

Now, how did that arrangement work ? 

Mr. Spracve. Sir, I am unable to respond to that. I don’t really 
know, 

Mr. Brooks. I think it worked pretty well, from what I hear 

Mr. Spracur. I think you would know much better-— 

Mr. Brooks. There was no difficulty about delegated author ity. We 
put the responsibility here in Washington. 

So couldn't we adopt—for instance—language like this, that the 
Secretary should have the authority to determine whether such foreign 
nation has primary jurisdiction. That would give him a responsi- 
bility. 

The Cuarrman. Mr. Cole 

Mr. Green. Mr. Chairman 

Mr. Brooks. What would be wrong with that? 

Mr. Spracvr. I think he has that authority now, sir. 

Mr. Brooks. Well, he doesn’t have the responsibility, you mean ¢ 

Mr. Spracue. I think in the chain of command concept, he does have 
the responsibility, ultimately, if the matter is brought to his attention. 

Mr. Brooks. Then you mean he didn’t assume the responsibility ¢ 

Mr. Spracur. He may not have known the problem in any par- 
ticular case. These things are handled routinely in the field, usu: ully. 

Mr. Brooxs. I grant you that. But we worked it out in World 
War II. We had many, many problems of this character, far worse 
than we have now. We didn’t have to surrender the jurisdiction of 
American courts in every case to get fair treatment of our men over- 
seas. 
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I have always been one that felt like the Constitution should follow 
the flag. Where we have American troops in a country, those troops 
are under the orders of our own command and they should have the 
protection of our Constitution. 

Maybe that is heresy in the United States now, but I feel that way 
about it. 

Mr. Spracur. Yes, six. 

The Cuairman. Mr. Cole—— 

(Chorus of “Mr. Chairman.”) 

The Cuarrman. One minute. Mr. Cole. 

Mr. Coir. Mr. Kilday indicated his belief that the obligation which 
his bill places on the Secretary to reach a determination with respect 
to jurisdiction is a duty that the bill imposes on the $ Secretary, which 
the Secretary might in turn delegate to somebody else. 

I would like to inquire if in Mr. Kilday’s judgment his bill would 
authorize the Secretary to delegate that authority or determination 
to the commanding officer in the field. 

The Cuamman. No. 

Mr. Kizpay. I would think because of the first part of my proposal, 
that would not be possible. 

Mr. Core. — how far down the line could the Secretary delegate / 

Mr. Kizpay. I don’t know. 

The point that Ll am trying to make is that there is no difference here 
than in the vast number of other instances in which the Secretaries 
of the military departments have authority delegated to them, and 
they function in the discharge of their responsibility. 

It is the same as all authority, in the Army, for instance, except 
those areas of military justice that you preserved under the old 
Articles of War, and the provision that nothing contained would 
abridge the jur isdiction of the Cor ps of Engineers 

The Cuamman. Well—— 

Mr. Core. My thought is if the authority of the Secretary is such 
that it could be delegated to somebody in the field, then a good many 
of the objections that have been raised by the Department against the 
bill would be removed. 

The Cuarmman. That is right, exactly. 

Mr. Core. The administrative burden would be eliminated. The 
speedy trial objections would be eliminated. And some of the other 
factors. 

The Cuarman. But the language of the bill is so drafted today, as 
I interpret it, that the Secretary can’t delegate to the commanding 
officer in the field, because he is prohibited positively by the language 
from ever turning over a serviceman. 

Mr. Rivers. Mr. Chairman-— 

Mr. Core. That is subject to a proviso. 

The CmarrmMan. Oh, yes. That doesn’t relate to that. That pro- 
viso relates to something else. 

Mr. Kinpay. Mr. Chairman, as I stated before, I have no pride of 
authorship. 

The Cuarrman. I understand that. We are just merely trying— 
now members of the committee—— 

Mr. Rivers. Let me ask him one question. 

Mr. Kixtpay. What I am attempting to accomplish, is to fix the 
responsibility and the authority of an individual, who I believe to 
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be—the proper one I believe to be the Secretary of the military 
department. 

The Cuarman. That is right. 

Mr. Kitpay. As shown by the opinion of the Supreme Court in the 
Girard case. 

The Cuatrman. That is right. 

Mr. Kitpay. The Secretary of State and the Secretary of Defense 
decided this determination should be carried out. I want to transfer 
that to the jurisdiction exclusively of the Secretary of the military 
department who has concern for the men under his jurisdiction and 
is not concerned primarily with the relationships of foreign nations 
and all that sort of thing. 

Mr. Rivers. Mr. Chairman—— 

Mr. Gupser. That is all it does. 

The Cxuarrman. Mr. Rivers. One minute; let’s everybody be in 
order. We have had a nice, careful hearing this morning. 

Mr. Rivers. I want to ask the distinguished witness, Mr. Sprague: 
Did the Secretary of the Army in the Girard case voluntarily sur- 
render jurisdiction of Girard ? 

Mr. Spracur. Did the Secretary of the Army voluntarily sur- 
render? The Secretary of the Army is present, sir. He might 

[ Laughter. | 

Mr. Kivers. Just wait a minute. You spoke with quite a little bit 
of authority in your statement, about all these cases coming up to 
Washington for determination if the Kilday bill is passed. 

Mr. Spracuet. Yes, sir. 

Mr. Rivers. You are the principal attorney in the Department 








of 

Mr. Spracur. No, sir. 

The CHarrMan. He is not an attorney at all. 

Mr. River. Wait a minute. He speaks—you are not an attorney? 

Mr. Spracur. I am an attorney. 

Mr. Rivers. Well, the chairman, maybe, has less information than 
T have. 

The CrArmman. He is the Assistant Secretary for International 
Security. 

Mr. Rivers. Do you know whether or not one Wilber Brucker 
voluntarily turned over one Girard to the Japanese Government ? 

Mr. Spracue. No, I do not know. 

Mr. Rivers. Let me ask you this. Do you know whether or not 
we have a status of forces agreements with Germany ¢ 

Mr. Spracue. Yes, sir, I know. 

Mr. Rivers. Do we? 

Mr. Spracur. We do not have one. 

Mr. Rivers. How are we making out in Germany ? 

Mr. Spracur. We are negotiating. 

Mr. Rivers. Who tries the cases in Germany ? 

Mr. Spracur. We have exclusive jurisdiction over our troops in 
Germany today. 

Mr. Rrvers. Mas it caused chaos in Germany ? 

Mr. Spracur. No, sir. 


86066—57—No. 56— 








3460 


Mr. Rivers. It didn’t even cause chaos when you had a very serious 
case in Bamberg, Germany, when 10 United States generals—or at 
eet 6 had to march in and had to apologize to the mayor of Bam- 

rg. 

And I want to say, we have more troops in Germany then any one 
place, I guess, on the face of the earth, and we aren’t doing so bad. 

The Cuamman. Now, members of the committee—— 

Mr. Spracur. The German Government, however, is expecting us 
to negotiate a good-faith agreement with them based on the status of 
forces formula. 

Mr. Rivers. We had Germany prostrate and we didn’t even try to 
have a status of forces agreement. 

The Cuarrman. Mr. Brooks. 

Mr. Rivers. That is what I asked 

Mr. Brooxs. I would like to ask the Secretary this question. 

I was present when the treaty of peace was signed with Japan. 
Now what effort was made at that time to get jurisdiction over our 
troops that Japan wished to bring into Japan as occupation—that is 
to retain in Japan as occupation troops? What effort was made on 
our part to retain trial jurisdiction over those troops? 

The Cuarrman. Mr. Murphy, can you answer that? It falls in the 
State Department. Our a ata from Louisiana was participating 
in the ratification and the signing up of the treaty. This is the handi- 
work of hislabors. [ Laughter. | 

Secretary Mureny. Mr. Chairman, I think we extended every ef- 
fort we possibly could. 

The Cuarrman. I think so. 

Secretary Murpuy. We were faced with a de facto situation that 
was not at all sentimental. 

Mr. Brooxs. Mr. Murphy—— 

Secretary Murrny. We were faced with the grim determination 
on the ee of the Japanese legislative body, which has the equivalent, 
probably, status that ours has here in this country, to determine—— 

Mr. Brooks. It was not not put in the treaty. It is not a part of 
the treaty itself. 

Mr. Price. Mr. Chairman 

Mr. Brooxs. It was later an agreement negotiated between the 
executive branch of the Government—— 

Secretary Murruy. Yes, sir. 

Mr. Price. And the Japanese Government. 

Secretary Murpuy. That is right, sir. 

Mr. Price. Now what part did the Japanese Diet play in the ne- 
gotiating of this treaty / 

Secretary Murruy. Well, the impact of their opinion on the Gov- 
ernment was very clear and very determined. Because they insisted 
that as soon as the NATO status-of-forces formula was accepted by 
the other nations, they could not accept anything less. 

Mr. Price. Mr. Chairman 











Secretary Murruy. That was really de factor. 

Mr. Brooxs. At the time the treaty was entered into, that sort of 
arrangement wasn’t attempted, was it ? 

Secretary Murrny. No, but it was foreseen, Congressman Brooks. 

The Cuatrman. Members of the committee—— 
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Mr. Price. Mr. Chairman, I want to clear up something in the rec- 
ord. Qur troops now are not occupation troops. 

Mr. Gupser. No, 

Mr. Price. They are there by sufferance of a sovereign power. 

Mr. Brooks. I wanted to finish my question, if I might. At the 
time the treaty was entered into, the arrangement was, at the request 
of Japan, that we keep our troops in Japan, a belligerent power at 
that. time—that we keep our troops there. Then we worked out an 
agreement subsequent to that. 

You tell me that the Japanese were active in opposing our retention 
of troops in Japan, unless they h: ag. eouplete, tri ial jurisdiction of those, 
with the primary jurisdiction in Japan ! 

Secretary Murry. Well, Congressman Brooks, you were there at 
the time and I think we discussed some of those features when you 
were there. There was a great sensitivity about equality and sov- 
ereignty, which was a growing body of public opinion, which was re- 
flected in their Diet. 

Mr. Brooks. It was a growing body, but it took several years for 
them to fee] like—— 

Secretary Murrny. Yes, sir. 

Mr. Brooxs. That they did have an equality of sovereignty. 

Secretary Murruy. That is right. 

The Cramrman. Now, members of the committee 

Mr. Brooks. As compared to some time afterwards, when they 
didn’t have that feeling at all. 

Secretary Murruy. Yes. 

(Chorus of “Mr. Chairman.”) 

The CuarrmMan. Wait one minute. We have to adjourn in a few 
minutes. We have a very important bill to kill teday [Laughter. ] 

Mr. Kirpay. Just a question. 

The CuarrmMan. Let there be order. 

Mr. Kitpay. Mr. Sprague, before I do that, I would like to say to 
Mr. Murphy that Iam sure he is conscious of the great. body of opinion 
building up in Japan at that time. 

And if you are under the opinion there isn’t a great body of opinion 
building over here in the Capitol, then, you are mistaken. 

Secretary Murrny. We are fully aware of that. 

Mr. Kinpay. Now, Mr. Sprague— 

The Cuatrman. Members of the committee—— 

(Go ahead, Mr. Kilday. 

Mr. Kitpay. I want to call Mr. Sprague’s attention to the last para- 
graph, beginning on the second page of his statement. He said: 





Finally, this measure, if it becomes law, would force the United States to 
default on international obligations which it has assumed by treaty and agree- 
ment, which we believe worked to the advantage of the United States as a 
government and to the advantage of the serviceman as an individual. 

Then you subsequently made the statement that you were making 
an effort to maintain an agreement that we had made with forei elon 
nations, or something to that effect. 

When England legislated to determine for herself the duty status 
or nonduty status of individuals, we didn’t regard it as an abroga- 
tion of an international agreement, did we? We didn’t take any 
offense about it. 

The CuatrmMan. You want to answer the question, Mr. Witness? 
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Mr. Spracue. Yes, sir. 

The Cuatrman. Or just let it go by? It answers itself. 

Mr. Spracue. I don’t think that implementation related to the 
question of who would determine performance of duty. 

Mr. Kupay. Oh, yes, specifically. The proposal as presented to 
Parliament was that a certificate from the United States would be 
conclusive, that our man was on duty. The Parliament did not ac- 


cept it 

Mtr. Rivers. They did not accept it. 

Mr. Kirpay. Parliament did not accept it. They provided they 
would have the right to determine it. 

The Cuarrman. The British Government. 

Mr. Puarrsin. They made it a rebuttable presumption. 

Mr. Kirpay. Yes, they made it a rebuttable presumption. 

Mr. Putisrn. They allowed the question to be finally settled in the 
British courts. 

Mr. Chairman, may I have one question ¢ 

The CHarrman. Yes, sir. 

Mr. Pus. I want to refer briefly to article 17 of the Japanese 
agreement, which reads as follows, and it is similar to article VII of 


the NATO Agreement: 


The military authorities of the sending state shall have the right to exereise 
all criminal and disciplinary jurisdiction conferred on them by the law of the 
sending state over all persons subject to the military law of that state. 

Now, that provision is definitely in the Japanese treaty, and I 
refer to it. 

Now, can you explain to this committee why the State Department 
didn’t implement that clause of the agreement in the Girard case? 

Mr. Spracue. I can’t explain that, sir, no. 

Mr. Green. Mr. Chairman. 

The CuammMan, Wait 1 minute. 

Mr. Green. 

Now, we must be brief. 

Mr. Green. I would just like— 

The Cuamman. Everybody be quiet, please. 

Mr. Green. I would just like to clear up one matter, Mr. Chair- 
man, in my own mind. 

Mr. Puizprn. Let me ask 

The Cuarrman. Let there be order in the committee. Mr. Green 
is trying to ask a question. 

Mr. Puery. Mr. Chairman, would you permit me to get an 
answer ? 

The Cuatrman. Yes; he didn’t answer. 

Mr. Pure. But I would like to ask Mr. Murphy to answer in 
behalf of the State Department. 

Secretary Murrnuy. I am just trying to get the question clearly in 
mind, Mr: Philbin. 

Mr. Putin. I refer to article XVII of the Japanese agreement, 
which is similar to article VII of the NATO agreement. 

Secretary Murrny. Yes. ; 

Mr. Puitein. Which I read, as follows: 

The military authorities of the sending state shall have the right to exercise 


all criminal and disciplinary jurisdiction conferred on them by the law of the 
sending state over all persons subject to the military law of that state. 
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Now, that. would give jurisdiction over cases of that kind upon 
certification by our military authorities to the United States. 

Now, did not our State Department implement that provision in 
the Girard case ¢ 

Secretary Murreny. Well, first of all, the matter was handled by 
the joint committee in Tokyo, which consists of military representa- 
tives of both of the countries. That is where the jurisdiction lay at 
the moment. 

What you read is article J—A, and all of that is subject to the gen- 
eral provisions of all of the article X VIL. 

Mr. Puiein. That is true, but that is a question of specific lan- 

uage. 
r Secretary Mourpuy. We feel that article was implemented both by 
the Department of Defense and the Department of State. 

The Cuatrman. Now, members of the committee, I am awfully 
sorry, but we must break in now to announce that Friday morning we 
will ask the Secretaries and the witnesses to come back. 

In the morning we will ask Mr. Bow and Mr. Mason to appear. 

Now, Mr. Secretary Brucker, I would like for you to send up some 
witnesses here tomorrow, so we can take up tomorrow the IQ bill. 

We will take a recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:05 p. m., the committee recessed, to reconvene 
at 10 a. m., Thursday, July 25, 1957.) 


Hovse or REPRESENTATIVES, 
Commirres oN ArMeED SERVICES, 
Washington, D. C., Thursday, July 25, 1957. 

The committee met at 10 a. m., Hon. Carl Vinson (chairman) 
presiding. 

The Cuarrman. Let the committee come to order. 

Members of the committee, this is a continuation of the hearing on 
H. R. 8704. 

We have this morning two of our distinguished colleagues who 
desire to submit to the committee some observations with reference 
not only to the proposed bill but probably to the general subject 
matter of status of forces. 

We have this morning our distinguished colleague from Illinois, 
Mr. Mason, and Mr. Bow, of Ohio. 

I will ask our much-beloved and distinguished colleague from 
Illinois, Mr. Mason, to please come around and make any statement 
you desire to with reference to this bill or the entire subject matter. 

Mr. Mason. Mr. Chairman, and members of the committee, my 
statement is very brief and, I believe, to the point. 

Mr. Chairman and members of the committee, we have service boys 
stationed in 48 different countries of the world. Every one of these 
countries invited them to be stationed there. Not one of these coun- 
tries does not need our boys there for the protection of that country. 
Nor is there one of these countries that is not greatly benefited by 
our troops being stationed there. 

Does any sensible person think that if we have a difference of 
opinion as to who shall try a soldier if he does something he should 
not do, especially while on duty and under orders, that we will be 
told to take our boys and go home? 
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The President suggested that this would be the ultimate result if 
we repealed the status of forces agreements. Surely the President 
‘doesn’t expect sensible men to believe that. 

The President also stated that the repeal of the status of forces 
‘agreements would hamper, and I quote, “our aim of maintaining in 
the world the principles of peace and freedom.” 

Is that our aim? 

Is it our task to maintain peace and freedom in the world, or is it 
our task to maintain the principles of peace and freedom in America ? 

Can we or should we undertake to police the world ? 

If after contributing over $60 billion to the support and the eco- 
nomic recovery of the balance of the free world and if after furnish- 
ing military assistance and armed might for the defense of other 
nations we have made so few friends that we must retreat to “Fortress 
America,” when we ask our beneficiaries for the right to try our sol- 
diers in our own military courts, then it is high time that we do 
retreat and spend the balance of our resources in building up that 
fortress against the world, instead of impoverishing our future gen- 
erations by continuing our foolish giveaway system and furnishing 
protection to questionable allies. 

When a nation sacrifices principle in order to appease, not her 
enemies but her so-called allies, that nation has reached an all- 
time low. 

When a nation trades off the constitutional rights of one of her 
soldier boys in order to avoid unpleasant relations with one of her 
allies, that action is a pusillanimous one for any nation to take. 

It certainly is not one that an American citizen can boast about. 

In rewriting or revising the ground rules of our American Armed 
Forces, this committee should not overlook our objectionable and 
discredited Status of Forces Agreements. 

I recommend that the Status of Forces Agreements be absolutely 
and outright repealed. 

The Cyamman. Thank you very much, Mr. Mason. 

It is always a pleasure not only for the committee but the Mem- 
bers of the House to have your observations. Every Member has the 
highest respect for your conclusion and judgment. 

Now, is there any question from any member of the committee to 
Mr. Mason ? 

Mr. Norenap. I would like to ask a question, Mr. Chairman. 

The Cuamman. Mr. Norblad. 

Mr. Norsiap. Mr. Mason, have you read H. R. 8704, the bill before 
us ¢ 

Mr. Mason. I have not. I understand, however, it is a modified 
form of the Bow resolution. 

Mr. Norsiap. You wouldn’t care to comment on whether you favor 
the bill or not ? 

Mr. Mason. I do not care to comment, because I can’t comment 
intelligently, not having read the bill. 

Mr. Norexap. It is only a page and a half long. It is a very short 
bill. 

Thank you, Mr. Chairman. 

The Cuamman. Thank you very much. 

Mr. Mason. I should be glad to read it. 

Mr. Rivers. I want to ask the gentleman a question. 
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The CuHamman. Mr. Rivers. 
Mr. Rivers. Mr. Chairman, I want to compliment the gentleman 
for the excellent effort he has put forth, and it has been the result 
of many arduous hours, to clarify for the Congress, and represents 
the reflection of the American people, in an effort to try to clarify the 
rights of our men overseas. 

I think it needs clarification. This is an effort by the distinguished 
gentleman of Texas to make some clarification of something that some 
people in high places are way behind time, or the feeling of the grass- 
roots back home. 

Mr. Mason. May I ask 

Mr. Rivers. I want to thank the gentleman for his fine observa- 
tion. 

Mr. Mason. May I ask this: 

Does the bill before you guarantee to our soldier boys who do 
things that they shouldnt do while on duty, trial by jury or trial by 
our American way of doing it, or does it refuse that and turn them 
over to a foreign country where they can’t even get a trial by jury. 

Mr. Rivers. I defer to Mr. Kilday. 

The Cuatrman. Mr. Kilday. 

Mr. Kitpay. The bill would provide that where a foreign nation 
requests jurisdiction, that the Secretary of the military department 
to which the member of the armed services belongs, either the Army, 
Navy, or Air Force, would determine whether it was in the perform- 
ance of duty; that is, it provides that he would determine whether the 
foreign nation under the terms of the treaty had pr imary jurisdiction, 
and the foreign nation would not have primary jurisdiction of an act 
or omission in the performance of duty. 

It would provide for the Secretary to make that determination. If 
he determined it was in the performance of duty, then he could not 
be permitted 

Mr. Rivers. I may say, Mr. Chairman——— 

Mr. Kintpay. That would not assure him of a jury trial. 

Mr. Mason. It would assure him of a trial by the Army under the 
Army rules. 

Mr. Kitpay. That is right. 

Mr. Brooks. Court-martial ? 

Mr. Mason. Which, of course, we grant even in this country. 

Mr. Kitpay. Trial by court-martial ? 

Mr. Mason. Yes. 

Mr. Rivers. Let me finish. I have an amendment which takes out 
the body of the treaty and States by definition what primary juris- 
diction means for the purpose of this act, so there can be no question. 

The CuHatrman. I may state, Mr. Mason, Mr. Kilday’s bill does 
not abrogate or repeal the status of forces agreement. 

Mr. Rivers. No. 

The Cuatrman. It seeks to modify it. 

Thank you very much, Mr. Mason. 

Mr. Kitpay. I would like to ask Mr. Mason a question. 

The Cuatrman. Yes. 

Mr. Kuinpay. : understood that you favored the repeal of the treaty. 

Mr. Mason. I do. 

Mr. Kirpay. Would you mind 
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Mr. Mason. And if I can’t get a whole loaf, I will take half a loaf. 
[ Laughter. | 

Mr. Kipay. I was going to ask in-what manner you accomplish 
the repeal ? 

Mr. Mason. Just simply abrogate all of our status of forces agree- 
ments with all nations. 

Mr. Karpay. Whether by treaty or by administrative agreement ! 

Mr. Mason. Yes. 

Mr. Kirpay. Then would you want the President to proceed under 
the provisions of the treaty which set out the means by which we can 
abrogate? Would you want Congress to doit? Just how would you 
want to proceed ? 

Mr. son. That, of course, would be up to the President, as to 
whether he decided to do it under his own executive powers or 
whether the Congress should do it. 

Mr. Kinpay. ‘And you want to abrogate the whole treaty ? 

Mr. Mason. I do. 

Mr. Kizpay. Including the provisions which exempt our people 
from the payment of tariffs and customs and things of that kind when 
in an alien country ? 

Mr. Mason. If that is necessary, yes, because I think the constitu- 
tional rights of our boys are not subject to bartering and to appease 
foreign countries. 

Mr. Kray. I wanted to make sure I understood. 

You would be willing that each member of the armed services, when 
he is ordered into a foreign country, would have to pay customs duties 
and that sort of thing? 

Mr. Mason. And they would have to pay customs duties with us. 

The Caairman. Mr. Mason, may I point out if you abrogate the 
treaty, either by the President or by statute’ then the servicemen 
abroad would be forced to be tried by the country in which they are. 

Mr. Mason. Then I would bring them home. 

Mr. Kiipay. Now, that is it. 

The Cuairman. That is it. 

Mr. Mason. I am, you might say, positive and an extremist in this 
matter of furnishing aid to our allies. And I wouldn’t give them one 
particle of consideration, because the benefits are all on their side, in 
my Opinion. 

The CHarrman. One reason the gentleman from Illinois is held in 
such high esteem in the House is due to the fact that there is no hesi- 
tancy on his part to let his position be well known as to where he 
stands. 

Mr. Mason. Thank you, sir. 

Mr. Brooxs. Mr. Chairman, I want to compliment the gentleman, 
too. If the gentleman from Illinois, Mr. Mason: makes any errors, it 
is an error on the side of the United States of America and her own 
people, and.I think in these days and in times when we are moving so 
rapidly, we have a place in our Congress and our country for people 
who are willing to speak up for our own fundamental] rights. And the 
gentleman from Illinois does that, and he is entitled to my compli- 
ment and commendation. And I am mighty glad he is here to do that. 

Now, I want to mention one thing to him, though, in this case of 
Japan. I don’t think it is necessary to repeal a treaty, to abrogate a 
treaty. 
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Mr. Mason. We haven’t any status of forces agreement with Japan, 
as I understand it. 

Mr. Brooxs. We have an administrative agreement. 

Mr. Mason. Yes. 

Mr. Brooxs. Which is permitted under the treaty. 

Mr. Mason. Yes. 

Mr. Brooks. In the case of Japan we can simply change that ad- 
ministrative agreement more in conformity with the Bill of Rights and 
the American Constitution. 

That is your idea, isn’t it? 

Mr. Mason. Well, that is my idea so far as Japan is concerned. But 
I wouldn’t be willing to stop there. 

Mr. Brooxs. Now, generally 

Mr. Mason. This incident in Japan is simply an incident, in my 
mind. The boy, of course, coming from my district and 15 miles from 
my home, means something, of course. But it is the idea. It is the 
principle of giving up to our allies and trading off or bartering the 
constitutional rights of our boys, after foreing them to go to those 
countries. 

The Cuamman. Thank you very much, Mr. Mason. It is certainly 
a pleasure to have had you here this morning. 

Mr. Mason. Thank you. 

Mr. Purr. Mr. Chairman, I also would like to associate myself 
with the views, the commendatory views which the chairman and 
Mr. Brooks have expressed concerning our friend, Mr. Mason. He is 
one of the distinguished Members of the Congress. 

The Cuatrman. Thank you very much. 

The next witness is our distinguished colleague from Ohio, Mr. Bow. 

Will you please come around ! 

Mr. Bow has introduced two bills, H. R. 8658 and H. R. 8820. 

Mr. Kilday has introduced the bill which we are primarily consid- 
ering, but we will ask Mr. Bow to address himself to either his bills or 
to the general subject matter. 

Mr. Bow. Mr. Chairman, I have a prepared statement, which I 
would like to submit for the record, and then just review. 

The Cratrman. All right. 

Mr. Bow. If I may. 

The CHatrman. Without objection, let the prepared statement be 
put in the record. 

(The statement referred to follows :) 

Mr. Chairman and members of the committee, I am grateful for this oppor- 
tunity to appear before you and to comment on the bill offered by a distinguished 
member of your committee, Mr. Kilday. 

I would like, also, if you will bear with me, to explain a bill offered by me on 
the same subject, which the chairman referred to in his opening statement. 

The chairman has reviewed in his statement the provisions of the NATO 
Status of Forces Treaty and the administrative agreement with Japan, as 
amended, which have to do with the exercise of criminal jurisdiction over our 
servicemen in certain countries. There are, of course, many additional executive 
agreements which contain similar provisions. 

Two years ago I introduced a resolution asking the President to open negotia- 
tions, as provided in the Status of Forces Treaty, seeking modification of the 
criminal-jurisdiction provisions of that treaty and of the other agreements. 

At that time I believed, and still believe, that careful, friendly, and per- 
suasive discussions on the part of able American representatives could have 


brought about modifications of the Status of Forces Treaty much more favor- 
able to our men. 
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This has been my concern at all times. 

While representatives of the State Department have repeatedly expressed 
concern for the sovereignty of foreign nations and the political emotions of 
their people, I have been consistently and deeply concerned with the individual 
liberties of American servicemen and the natural emotional reactions of our 
own people. 

1 felt that diplomatic representatives, sharing my concern and willing to 
explain to our allies, would receive from them at least as sympathetic atten- 
tion as our State Department bas always given those same allies. 

I am no longer certain that this is the case, and it is for that reason I am 
willing to press now for action by the Committee on Armed Services. 

I am no longer certain, because for 2 years Mr. Murphy and his associates 
have repeatedly stated that the present agreements are the best we can get— 
that no nation would give more—that any nation would throw us out rather 
than concede an inch. Any nation that has heard that kind of talk for 2 years 
would be silly to discuss modifications now. We have completely destroyed our 
bargaining position so far as friendly, persuasive discussions might be concerned. 

We have, of course, a tremendous bargaining position, if we are willing to 
use it, in that we are responsible for the safety and freedom of these allies. 
It is obvious from the statements presented to you that we will never bargain 
from strength. 

The only alternative, therefore, if we are to give further necessary protec- 
tion to our servicemen, is to legislate. 

The Supreme Court has shown us that we were negligent in delaying so 
long, in failing to establish the statutory barrier to which the Court alluded 
in the Girard decision. 

I understand the chairman yesterday discouraged a discussion of the refer- 
ence to the Schooner Exchange case in the Girard decision, and I hope he 
will bear with me when I say I think the Girard decision is very much over- 
rated by defenders of the status of forces agreements when they use it to 
support their claim that there never was a rule of international law to protect 
our servicemen serving abroad, on duty in a foreign country by the consent or 
invitation of such country. It seems to me that the reference to the Schooner 
Exchange case could well be termed “dicta.” It was not necessary to refer to the 
Schooner Exchange opinion to support the conclusion of the Court that the 
United States had waived the rights it had under the Japanese agreement. 
About the only purpose the reference could have was to support the proposi- 
tion that a sovereign nation could waive its jurisdiction, and that that was 
what the United States did. 

It was unfortunate that the Supreme Court did not quote Chief Justice 
Marshall’s opinion in full, for the Chief Justice very carefully enumerated 
three exceptions to the general proposition quoted in the Girard case. 

The exceptions are the basis for the rule that an armed force stationed in 
a foreign country, by consent of that country, is not subject to the civil or 
criminal jurisdiction of the host state. 

The consent for the visiting force to exercise its own jurisdiction is implied 
from the consent for the force to be there. 

This implied consent is what is referred to in the quotation from the Schooner 
Exchange opinion which appears in the Girard decsion by the Supreme Court. 
The Supreme Court, therefore, recognizes that the consent to surrender juris- 
diction can follow by implication. 

I think this further quotation from the decision of the Chief Justice Marshall 
is pertinent : 

“This full and absolute territorial jurisdiction, being alike the attribute of 
every sovereign, and being incapable of conferring extraterritorial power, would 
not seem to contemplate foreign sovereigns, nor their sovereign rights, as its 
objects. One sovereign being in no respect amenable to another, and being 
bound by obligations of the highest character not to degrade the dignity of his 
nation by placing himself or its sovereign rights within the jurisdiction of an- 
other, can be supposed to enter a foreign territory only under an express license, 
or in the confidence that the immunities belonging to his independent sovereign 
station, though not expressly stipulated, are reserved by implication and will 
be extended to him.” 

The Chief Justice did not create the rule of international law expressed in this 
paragraph. He had ample authority from earlier writers, going back to biblical 
days. 
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I do not intend to take your time for a general discussion of the legal question, 
but only to point out to you how it was followed by the United States. 

In Coleman v. Tennessee (97 U. S. 509), the Court said : 

“It is well settled that a foreign army, permitted to march through a friendly 
country or to be stationed in it by permission of its government or sovereign 
has exemption from the civil and criminal justice of the place.” 

The same principal was followed in Dow v. Johnson (100 U. S. 158). 

In 1943 the Governor General in Council of Canada asked the Supreme Court 
of Canada for an opinion as to the exemption of United States forces frum the 
criminal jurisdiction of Canada. 

I introduced into the record of the hearings before the Foreign Affairs Com- 
mittee on House Joint Resolution 309, 84th Congress, the brief filed by the United 
States in that proceeding, and it appears as an appendix to my second state- 
ment to the committee reported in volume I of the hearings. If any of you really 
want to know how the position of the United States was changed by the NATO 
status agreement, I suggest that you procure a copy of these hearings and read the 
brief of the United States in that case. I will only quote you the summary: 

“To summarize, it will have been seen from what has been said above that 
by the almost unanimous opinion of writers on international law, and jurists 
who have dealt with the subject, members of the armed forces of a state or 
foreign territory with the consent of the territorial sovereign are immune from 
the local jurisdiction in criminal matters. These views are based on and sup- 
ported by international practice as well as reason.” 

There were five justices on the Supreme Court of Canada and the fairest and 
most accurate report of their decision is that there was a division on the 
question. Two of the justices found that the United States forces were exempt 
from Canadian jurisdiction in all cases, a third found that our forces were ex- 
empt in their camps or on their warships, that is, while on duty, and two did not 
agree to this exemption. After this decision, an order in council gave us ex- 
clusive jurisdiction. 

The Department of Law of the United States Military Academy, in Consti- 
tutional Powers and Limitations, published in 1941, stated: 

‘““However, the jurisdiction of courts-martial becomes exclusive when the Army 
leaves its own territorial limits, as for instance, when the Army marches through 
a friendly country or is stationed therein. In such cases, consent of the friendly 
government for exemption from its civil and criminal jurisdiction is assumed as 
a matter of course; should it deny this consent and act otherwise, it would give 
rise to serious consequences.” 

The Manual of Courts-Martial of the United States, 1951, still in use by all 
the services, states the rule of international law in section 12, as follows: 

“Under international law, jurisdiction over members of the Armed Forces of 
the United States or other sovereign who commit offenses in the territory of a 
friendly foreign state in which the visiting armed force is by consent quartered 
or in passage remains in the visiting sovereign.” 

Each of you may draw your own conclusion of the ethics—or lack of ethies— 
evident in sending our servicemen abroad in the world to be governed by a Uni- 
form Code of Military Justice, on which the Manual of Courts-Martial is based— 
when their Government has denounced this principle of international law that 
our servicemen believe will protect them from the jurisdiction of the place in 
which they are stationed. 

Even though I will not discuss this legal question beyond the position taken 
earlier by the United States, I do think it pertinent, in view of the attention 
focused on Japan in recent months, to quote you from the opinion of the Fukuoka 
district court in May 1956, in a case involving an American Air Force officer. 
The court said: 

“An armed force constitutes the fighting power of a country and is a symbol 
of its dignity. Consequently, it is a well-established rule of international law 
that an armed force stationed in a foreign country in accordance with a treaty, 
is not subject to civil or criminal jurisdiction of the receiving state. Neither 
are members of the armed forces subject to the jurisdiction thereof for acts 
performed in furtherance of official duty, that is, the acts done in the per- 
formance of official duty whether such acts were done within the area of their 
station (barracks) or outside such area.” 

I think this is adequate proof that the rule of international law, as stated by 
Marshall, is still recognized in Japan, and we would not have needed to sur- 
render our rights. In fact, the court’s opinion indicates that we lost “dignity” 
in the eyes of the Japanese by doing so. 
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When Canada sent a contingent to serve with the United Nations force in 
Xgypt the members of Parliament were quick to ask their Minister of Defense 
under whose jurisdiction the members of their forces would be tried. The 
Minister of Justice assured them that Canada would keep jurisdiction and the 
troops would be subject to the laws of Canada. Another indication that the 
ule of international law is not dead. 

This position of Canada may seem strange since Canada is also a member of 
NATO. It merely indicates, however, that the other parties to the NATO Status 
‘of Forces Agreement were willing to accept our offer to give them jurisdiction 
over Our servicemen even though apparently it meant submitting their own forces 
to the jurisdiction of other European countries. None of them expected to send 
forces to other countries that would be amenable to the jurisdiction of such 
country. This is proven by the fact that after 2 years of claimed negotiation 
the Status of Forces Agreement is not yet applicable to Germany. These coun- 
tries will not really make the concessions we have made when they think they 
may actually lose their own jurisdiction as a result. 

It is obvious from this review of the position taken by the United States for a 
century and a half, that when our representatives started bartering the rights 
of our servicemen, and gave up our sovereign rights under international law, 
that they did not actually have the backing of any legal opinion or research to 
Support their action. It seemed easier to sell the first Status of Forces Treaty 
to the Senate by saying that there was no rule of international law that would 
proect our troops, than it would be to admit that there was such a rule but we 
had given up our rights. 

This, then, made it further possible for our representatives to pose as the 
saviors of our servicemen in getting gracious concessions from other nations 
te permit us some concurrent jurisdiction over them when they were on duty. 
Using the Goebbels technique, this claim that our soldiers got something they 
would not otherwise have had is made over and over again. Many people now 
believe it. 

Mr. Rankin, then an Assistant Attorney General, told the House Foreign 
Affairs Committee what had happened when Attorney General Brownell was 
asked to appear before the Senate Foreign Relations Committtee. He said that 
the Attorney General knew nothing about the NATO Status of Forces Treaty 
and that before he would appear he wauted a brief to support the position he was 
obliged to take. Accordingly, they put a man to work to prepare such a brief 
which took 90 days to complete. 

This establishes the Attorney General’s position as just another Government 
lawyer obliged to find justification for an act upon which he has not been asked 
any advice before it became an accomplished fact. 

This research would not have been necessary if the Attorney General had been 
able to defend the course that the United States had followed for 150 years. 
There were several very able published theses to support that position. But 
the researcher had to roam new fields and pursue decisions of remote and ob- 
scure courts to make an argument. 

Senator Bricker commented on his ability to do this and yet avoid seeing the 
statement of the law in the Manual of Courts-Martial. 

It is, of course, idle now to try to probe the motives of our negotiators, 
except as such inquiry may reveal the reasons for their present unwillingness 
to admit the more obvious defects of the agreements. 

One thing brought out in the hearings by the Foreign Affairs Committee was 
that there had been no consideration given to the laws of foreign countries or 
the conditions in foreign prisons in making the agreements. There was no 
consideration whatever shown for the individual rights of our servicemen. 
I say that in spite of the frequent protestations that the agreements protect 
a serviceman on duty. That has heen shown to be false. 

Several European countries insisted on their right to determine when a man 
was on duty. Great Britain reserved the right by legislation to refute a cer- 
tificate of a commanding officer. You cannot construe the Japanese agree- 
ment otherwise than to say that we only have jurisdiction over our service- 
men on duty provided a Japanese judge has first made the finding that he was 
on duty. A Philippine prosecutor has the right to make the determination 
there. I consider the past statements of the State Department and Defense 
Denartment to he misrepresentations of the facts. 

It is regrettable that the individual right of a serviceman has so generally 
been disregarded and questioned. I know that those at the top continne to 
profess their continuing concern and regard for the men on the bottom but 
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the Girard case has shown they cannot actually follow through with whatever 
good intentions ‘they have have. I do not think we will ever learn the indi- 
vidual responsible for the initial Girard decision, but I feel sure that it was not 
the Secretary of the Army or the Secretary of Defense, or the Secretary of 
State. 

Even the decision of the Supreme Court in the Girard case gives no thought 
to individual rights. It considers only the right of waiver. It would be futile 
to try to reconcile the decision with other pronouncements of the Court so 
we must consider the decision as a challenge to furnish the legislative barrier 
which the Court indicates is necessary to prevent a repetition of such a case. 

This committee is well aware of the constitutional powers of Congress in 
providing for the common defense. Congress has the power to raise and sup- 
port armies, to provide and maintain a Navy, and to make the rules for the 
government and regulations of those forces. Congress has acted in all respects. 
We have the forces and we have the Uniform Code of Military Justice for 
their government. But, the various status-of-forces agreements have nullified 
the action of Congress where foreign service is concerned. The agreements have 
substituted for the uniform code as many different systems of criminal law 
and procedure as there are agreements. The effort of Congress to treat all 
servicemen alike has been thwarted. 

There is a personal right of the serviceman which is collateral to the power of 
the Congress to make rules for regulation and government of our Armed 
Force.s. 

That personal right is the right which every serviceman has to be governed 
by the rules and regulations which Congress has made. When he is denied 
this right and is surrendered to foreign jurisdictions you also deny him the 
right to be tried by the rules of procedure contained in the uniform code. 

The negotiators of these agreements did a tremendous disservice to our 
individual servicemen when they made these agreements. They had tremendous 
bargaining power everywhere and could have insisted on a continuance of the 
rule we had followed for a century and a half. Admittedly since the right was 
thrown away, it will be harder to regain it than it would have been to keep it 
in the first instance. That is no excuse, however, for the defeatist attitude that 
we can’t try. 

The public staements that have been made by the State Department and 
Defense Department recently all reflect the stubborn disposition of the execu- 
tive departments to do nothing to improve the status of our soldiers abroad. 

This is probably to be expected because it is not bureaucratie practice to admit 
any mistake has been made. 

The statements are the greatest disservice that could be done for our serv- 
icemen because it is the tipoff to foreign nations that our Government will 
not ask them to give back the rights which were surrendered to them by our 
indifferent representatives several years ago. 

Our diplomats are determined to make good their claims that foreign nations 
will not relinquish their rights to try our servicemen in their courts by alerting 
these nations first to the fact that our diplomats do not want them to do so. 

Consider he circumstances under which the foreign nations were given this 
right. 

In hearings before the House Foreign Affairs Committee during the last 
session, witnesses for the executive departments were repeatedly asked by 
members of the committee: who was responsible for these agreements and what 
nations demanded the right to try our servicemen. 

The responses were evasive and indefinite. No country was ever named as 
having demanded the rights given them. Emotionalism of foreign nationals 
was blamed by Under Secretary Murphy in two instances—-Japan and France. 

I think the nearest any witness of an executive department has come to stating 
the real reason why we gave up our soldiers’ rights appears in the testimony of 
General Counsel Dechert of the Defense Department to the Senate Armed 
Services subcommittee then inquiring into the Girard case. 

In answering a question as to a feature of the Japanese agreement, Counsel 
Deehert branched out into the development of agreements in other countries and 
said: 

“Our effort was to prevent our appearing as the dictator in these places 
where we are embarked around the world in a joint enterprise, and to avoid 
the appearance of carrying the big stick and insisting on too much authority to 
override local people. That might undo the good that we hope to accomplish.” 

There is no question but that at the time we were engaged in a giveaway 














947 


OTs a 


program—still continuing, of course—which provided money, economic as- 
sistance, and military assistance to the rest of the free world. 

Some of our representatives thought that our big-brother efforts required us 
to belittle ourselves, and follow a policy of abasement and depreciation of our 
achievements—and even our Constitution. 

These persons were successful. 

We set out to protect the world. Many nations were not able to do this for 
themselves because of economic conditions—or unwillingness to pay the price 
of maintaining armed forces themselves—even when able. 

As one member of the Foreign Affairs Committee pointed out at the hearings, 
we almost fell into the danger of spreading the idea that we are an imperialis- 
tic nation—possessed with the righteous idea that we alone have the responsi- 
bility of saving the rest of the world. 

Our efforts are reflected in the recent statements emanating from the Defense 
Department that we now have 250 bases scattered throughout the world—which 
we would lose if we asked other nations for the right to try our men in our 
courts. 

The need for this number of bases and the personne! to man them is another 
thing that this committee could well look into. 

If trying our servicemen in the courts of other nations is the one thing that 
insures the continuance of these bases—then our efforts to protect the world 
have not been well received. 

I was indeed happy that a ranking member of your committee, Mr. Kilday, 
recognized the implications of the Girard decision and filed legislation to bring 
it to the attention of your committee. 

His first bill, H. R. 8681, would have provided a bar to the surrender of any 
member of our Armed Forces to the jurisdiction or control of any foreign nation 
for trial or prosecution under the laws of any foreizn nation. 

His second bill, H. R. 8704, which you are considering, modifies somewhat the 
barrier furnished by his first measure. 

I understand that objections have been made to this bill for reasens which, 
no doubt, will be presented to you. The objections of which I have been in- 
formed merely display again the unwillingness of our executive departments 
to make any effort to improve the existing situation. 

Sometimes I think our representatives are afraid to assert our national 
interests in any negotiation with a foreign nation. 

They are most sensitive to staged demonstrations and claimed emotionalism 
of foreign nations—but turn a deaf ear to the opinions of our citizens. 

Their fear that the Kilday bill might make it necessary for them to negotiate 
to recover the custoday of a serviceman held by foreign police is an example of 
their timidity. 

My own observation of H. R. 8704 is that to some extent it legislates the 
status quo. It substitutes for the commander in the field, the secretary of the 
service concerned in determining whether a foreign nation has primary juris- 
diction. 

It would prevent a waiver of our primary jurisdiction. Both results are 
desirable. 

As a practical matter, however, with the precedent set by the Girard case in 
mind—it seems doubtful if there will be any actual benelit to the serviceman 
achieved. 

There has become apparent an inclination in the Department to try and to 
convict a man of wrongdoing without court-martial proceedings. 

The presumption of guilt is flowing back from foreign courts into some of the 
thinking in the Defense Department. 

My bill—H. R. 8220—is an amendment to the Uniform Code of Military Justice 
which would remedy the situation now existing as to the exercise of criminal 
jurisdiction over personnel in our Armed Forces. 

It provides first that no person in active service subject to the Uniform Code 
of Military Justice shall be subject to the criminal laws of any foreign nation 
for any alleged offense arising out of any act or omission while on duty: and 
the department concerned shall not relinquish jurisdiction of—or surrender— 
any person so subject to the code to any foreign nation for the purpose of 
prosecution under the criminal laws of such nation for an alleged offense under 
such conditions. 

The amendment also provides that the department concerned shall not re- 
linquish jurisdiction of, or surrender, any person so subject to the Uniform Code 
to any foreign nation for the purpose of prosecution under the criminal laws 
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of sueh nation for any alleged offense arising out of any act or omission while 
such person is not on duty—unless such department has determined that, if 
such person is prosecuted under the criminal laws of such nation, he will have 
available to him procedural safeguards in such prosecution which afford him 
substantially the same protection as he would have if he were being prosecuted 
for such offense in a general court-martial under the code. 

The serviceman is given the right of appeal from the determination by the 
department, which he must file with the Court of Military Appeals within 10 
days after being notified of the determination by the department to surrender 
him to such foreign nation. 

On such an appeal, the Court of Military Justice shall determine first whether 
the serviceman was on duty at the time the alleged offense occurred; and if the 
court determines that such person was not on duty at the time, then determine 
whether or not such person, if prosecuted under the criminal laws of the foreign 
nation involved, will have available to him substantially the same safeguards 
as afforded by the Uniform Code of Military Justice. 

The department concerned shall not relinquish jurisdiction of, or surrender, 
the person concerned to such foreign nation during the course of the appeal or 
the time of the alleged offense, or if not on duty, that such person would not 
have the procedural safeguards substantially the same as provided in the Uni- 
form Code. 

In my opinion, this amendment to the Uniform Code of Military Justice will 
answer the objectious made to the status of forces agreements us now consti- 
tuted—and the objections which are being made to a modification of them. 

Proponents of the agreements have frequently claimed that a serviceman 
on trial in a foreign court has all the protections given him in a court-martial— 
in fact, that he is better off. 

Solicitor General Rankin, then an Assistant Attorney General, in an appear- 
ance before the House Foreign Affairs Committee, was asked this question by 
one of the members: 

“They have said that we draft bovs—send them abroad—and then take away 
from them their constitutional rights. What answer am I to give to that?” 

Mr. Rankin answered: “The answer to that is that it just isn’t true.” 

If these proponents of the agreements and the Attorney General’s Office have 
the courage to stand on their statements, they should have no objection to the 
Military Court of Appeals making a determination of the fact. 

If they are doubtful now, then they have been engaged in a program of addi- 
tional misrepresentation to*support their position. 

This amendment would provide a legislative barrier to the repetition of the 
Girard case. It is not the only possible legislation that might do this. On July 
11, I filed a bill—H. R. 8658—which would amend the Uniform Code of Military 
Justice and forbid the surrender of any person subject to the code to any for- 
eign nation for prosecution under the criminal laws of that nation. 

This was applicable to all persons subject to the code—whether accused of 
offense either on duty or off duty. Mr. Kilday’s first bill, as I mentioned, pro- 
vides a similar barrier. 

You have heard here again references to the reciprocal features of the agree- 
ments. This has been pretty well broken down by statistics. 

While there may be 10,000 or 12,000 foreign servicemen in our country during 
a year, the actual number at any time does not exceed 4,000, while we have al- 
most a million serving outside our borders. 

In the case of Japan the claim is an obvious absurdity because at the time 
the agreement was made with Japan, Japan had no forces. 

This is the reason Japan asked us to station our troops there—for the protec- 
tion of Japan. 

I refer you to the security treaty. 

Representatives of the executive departments will use statistics to show that 
other nations are very generous with their waivers. 

The statistics do serve to emphasize further the disparity in the reciprocal 
features of the agreements—over 38,000 of our servicemen charged with offenses 
abroad, and negligible number (estimates run from 3 to 20) of foreign service- 
men subjected to any form of court proceeding in this country. 

The number of waivers means nothing. Until the Defense Department can 
also say that each of the servicemen who is numbered in the total waivers 
of jurisdiction was subsequently tried in our Own military court, I will not 
believe that the waivers represent unusual generosity of foreign nations. 
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I consider that the bulk of such waivers are for cases which represent zealous 
police activity on the part of foreign policy, perhaps animosity or an effort to 
keep the peace, and we are not for cases in which foreign nations could main- 
tain prosecution. 

Consider the number of very minor cases that pass through police courts in 
most of our cities every day, compared to the criminal indictments on which 
trial is had. 

For this reason I do not believe either the Kilday bill or the bill I prepose 
would result in a reduction of the number of waivers we receive. 

At the beginning of this hearing a letter from the President to the minority 
leader of the House was read to you. f regret that whoever prepared the letter 
Saw fit to follow the misconception of the meaning of the debate in the Senate 
in 1944, which first appeared in a Justice Department brief. The letter states 
that Congress was unwilling in World War II to relinquish our sovereignty over 
criminal offenses committed here by foreign troops. The statement is based on 
the fact that the Senate rejected an amendment to the Friendly Foreign Forves 
Act offered by Senator Revercomb which would have spelled out the jurisdiction 
of foreign nations. In offering the amendment Senator Revercomb said: 

“The amendment is merely declaratory by the Congress of law which we are 
advised by the State Department exists, and which, under the decision of the 
Supreme Court of this country, we know to exist, with reference to a friendly 
army quartered in this country or while passing through it. Therefore, Mr. 
President, the amendment is merely an expression of the rule as the Government 
of this country has recognized it to exist under international law.” 

The amendment was rejected by the Senate because it was recognized that 
the rule of international law already gave foreign nations jurisdiction over their 
forces in this country with our consent. 

It is absurd to say now that the Congress did not recognize this right of 
foreign nations under international law when the Congress proceeded to enact 
the legislation that gave foreign nations the right to use our civil and military 
police to make arrests, and the facilities of our courts to compel the attendance 
of witnesses in a court-martial by the foreign nation. 

The amendment was truly not necessary. 

The Defense Department and the executive departments have been taking 
considerable credit for all that they do for an accused serviceman—hire counsel, 
have an observer at his trial, take diplomatic action if it is unfair, inspect the 
prisons, furnish medical attention to prisoners and even necessary clothing. 

All these are fine, but I think we should set the record straight on this, par- 
ticularly since you will probably be told that protection of our servicemen over- 
seas is a matter for strong administrative measures and not legislation. 

A good bit of this concern for an accused serviceman has developed during 
and since the hearings by the Foreign Affairs Committee last Congress. Members 
of the committee made suggestions, even demands. The Defense Department 
had been dragging its feet for 2 years, but considerable activity resulted from 
the fact that hearings were held—all to the benefit of the accused American 
serviceman, 

The Department finally consented to sponsor legislation to authorize employ- 
ment of counsel for an accused, a matter that had been urged on the Department 
by a New York bar association for 2 years. I was glad that consideration of 
my resolution had promoted this interest. But administrative action is nothing 
more than a palliative, it is not a cure. You can send an observer to a trial but 
he cannot turn a hand to help the accused. You can hire a lawyer but you 
cannot stem the practice which is ages old in some countries of having the 
accused confess his guilt and plead for mitigation of sentence. The defense of 
a serviceman sentenced to be hanged in England cost the United States over 
$7,600, but the trial in the lower court was not distinguished by the zeal of the 
accused’s attorney. It took a public-spirited doctor to come forward and furnish 
the evidence to save the accused on appeal. 

An observer may say that a fair trial was not had, but our diplomats will not 
save the accused from serving his sentence. I know of one serviceman who had 
to serve a prison sentence of 4 years in Japan, even though the observers in his 
case said that he had not been afforded a fair trial and stood unjustly con- 
victed. General Hickman told the Senate Armed Service Committee that the 
injustices in the trial had not been cured by appeal to the highest jurisdiction 
and indicated the matter had been referred to the Department of State. Ap- 
parently the Department was helpless to remedy the situation. 
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So, Iam not convinced that administrative action is the answer. You should 
not be diverted from legislation by such a plea. 

I am confident that other suggestions for legislation may be developed by 
members of this committee, whose experience in military matters so greatly 
exceeds my own. 

I sincerely hope that the committee will decide upon some effective legislative 
action, however, as I have lost hope in the willingness or ability of the executive 
departments to proceed in the matter. 

In closing let me beg you not to be swayed by statements of what the Com- 
munists may wish, what would please the rulers of the Kremlin, or that to raise 
this subject is a threat to our national security. Statements of this order have 
been made with regard to many measures. Anyone may hazard a guess as to 
what the rulers of the Kremlin will favor. Many Americans feel that the 
Kremlin is pleased by the prodigious expenditures of American treasure on 
worldwide programs of donbtful value. 


Let us put this aside. If we cannot act with self-respect and maintain for all 
of our people the traditional rights and freedoms of Americans—those values 
we consider worth defending—-and still maintain friendly relations with good 
allies, I am indeed fearful of our security. 

I have, however, a very positive, conviction that these allies will accord us 
a greater degree of cooperation than our diplomats have been willing to ask, and 
I look for little difficulty if the Congress asserts its right to protect the rights 
of our military men and women wherever they may be. 

Mr. Bow, I should like to discuss the general questions somewhat 
before discussing the bills before the committee, if I may. 

I should like to discuss, and I hope briefly, what I consider to be 
the international law prior to the adoption of the NATO status of 
forces treaties and various agreements, administrative agreements, 
that have been entered into by the administration. 

I recognize the fact that there are some who believe that the Girard 
opinion by the Supreme Court has settled the question of interna- 
tional law. 

I do not agree with that conclusion of some people, and I think I 
have support for my position, too, 

It is my contention that the international law prior to the NATO 
status of forces agreements and treaties was that we retained our 
jurisdiction over our troops when we were in a friendly country, and 
that was a rule of law which was established in the case of Schooner 
Exchange v. McFadden, which has been referred to in the Girard 
case. 

I point out that in the Supreme Court decision in the Girard case 
the Court said this: 


A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders, unless it expressly or impliedly consents to 
surrender the jurisdiction. 

Now the Supreme Court has said, but they make no reference in 
that particular language in their decision as to troops of a friendly 
nation either marching through that country or stationed there—they 
did not go on to recite exceptions which the court. in the McFadden 
case had set up. 

One of those exceptions was the visiting forces, armed forces of a 
nation. 

Then that decision in the McFadden case—and this is the third 
exception, if I may point it out, in the McFadden case: 

A third case in which a sovereign is understood to cede a portion of his terri- 
torial jurisdiction is where he allows the troops of a foreign prince to pass 


through his dominions. In such case, without any express declaration waiving 
jurisdiction over the army to which this right of passage has been granted, the 
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sovereign who should attempt to exercise it would certainly be considered as 
violating his faith. 

And it goes on beyond that to strengthen that position. 

So in the Girard case, when they cite only that portion of the 
Schooner Exchange v. McFadden, which is the general jurisdiction, 
they have neglected to set forth the exception. 

Now I may say that also in the case of Coleman v. Tennessee (97 
U.S. 509), the Supreme Court said this—and this is not referred to 
in the Girard case or reversed : 

It is well settled that a foreign army, permitted to march through a friendly 
country or to be stationed in it by permission of its government or sovereign, 
has exemption from the civil and criminal justice of the peace. 

So there we have the second Supreme Court decision. 

The Cuamman. What year was that, Mr. Bow? 

Mr. Bow. That was the Ninety-Seventh United States Reports, Mr. 
Chairman. I can’t give you the date on that. 

Mr. Puiery. 1878. 

Mr. Bow. Then Dow v. Johnson (100 U.S. 158) 

Mr. Price. Mr. Chairman, while he is on those two things: 

The first exception doesn’t seem to me to be applicable because that 
is only an agreement of troops passing through. 

Mr. Bow. No, “or stationed.” 

Mr. Price. Not the first one you read. That didn’t say “or sta- 
tioned.” You said “passing through.” 

Mr. Pus. The first one was “passing through.” The second 
one is “stationed.” 

Mr. Bianprorp. That is right. 

The CHatmman. May I suggest, let’s let the witness finish his 
statement. 

Mr. Price. I don’t think you can handle it very well by just letting 
the witness finish. 

The Cuatrman. Then—is it satisfactory to let the committee ask 
questions while you go along? 

Mr. Price. I think you Fav to take these points when you reach 
them. 

The Cuarrman. All right. Then the committee can interrupt Mr. 
Bow any time you want. 

Mr. Bow. Well, the exception further—I stated there were fur- 
ther exceptions. 

Mr. Price. In the Schooner case you cited an exception that was 
applicable only to troops passing through. 

Mr. Brooxs. Well 

Mr. Puiuern. That is true. Would the gentleman yield? 

Mr. Price. Yes. 

Mr. Brooks. I would suggest this thought to the gentleman, that in 
Wilson v. Girard the Supreme Court said, in citing the Schooner 
case, with commendation : 








A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders, unless it expressly or impliedly consents 
to surrender its jurisdiction. 

Mr. Price. All right. May I suggest to the gentleman—— 

Mr. Brooks. Wait. Here is my observation on it. 
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When the nation invites or permits, by agreement, an occupying 
power to station its troops in its country, it impliedly consents to 
jurisdiction. 

Mr. Praicsr. The gentleman has missed the point. 

Mr. Brooks. That that country has a right to maintain its armies 
or its occupying forces in discipline. 

Mr. Price. The gentleman from Louisiana missed the point in my 
question to the gentleman from Ohio. He cites an exception as being 
disregarded by the Supreme Court. 

To me, the exception he cites has no application here because it is 
only in regard to troops passing through the country, and not troops 
stationed in the country. 

Mr. Rivers. Will the gentleman yield ? 

Mr. Price. It is clear. The gentleman can read it over again. 

Mr. Rivers. Will the gentleman yield ? 

Mr. Price. Yes. 

Mr. Rivers. I have the Schooner case. 

Mr. Price. I am not talking about the Schooner case. 

Mr. Rivers. Will the gentleman yield ? 

Mr. Pricer. I yield. 

Mr. Rivers. The application which the Supreme Court referred to 
in the Schooner case was a misapplication. 

Mr. Price. Well, that is the gentleman’s point of view. 

The Cuarrman. I suggest to the members of the committee that our 
witness be permitted to proceed. 

Mr. Price. I am not arguing. 

The Chatrrman. Wait 1 minute, 

There is only one way to run the committee. Let's have order and 
orderly procedure. 

Mr. Price. Let's just clear up the exception he made. I didn’t 
intend to start a controversy on it. I just said, to me, the exception 
he read did not seem to be applicable because it applied only to troops 
passing through. 

Now it either does or doesn’t. I don’t know. So let’s 

Mr. Parrerson. If the gentleman will yield? 

In case of the commission of a crime, if it happened while the troops 
were passing through, the sovereign country would have jurisdiction 
because the crime was then committed within the given jurisdiction. 

Mr. Price. I am not arguing the point. I merely state that the 
exception he read didn’t seem to be applicable. 

The Cuaiman. Mr. Bow, go ahead with your statement. 

Mr. Patisin. Mr. Chairman, I think I can clarify this. 

The Cuatrman. All right. 

Mr. Putinr. The first case refers to troops passing through. The 
second of the two cases cited refers to troops stationed in a country. 

Is that not correct, Mr. Bow ? 

Mr. Bow. That is correct. 

And I might say, in clarification, to the gentleman from Illinois, 
that the “passing through,” the troops passing through, actually, the 
case that Chief Justice Marshall was deciding was the one where a 
schooner had come into the United States and it was not troops actually 

assing through but was a ship that was here. Then it was followed 
vy Tennessee v. Coleman and then others. 
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The CuarrMan. Go ahead. 

Mr. Bow. Now if I may proceed, Mr. Chairman. 

The CuuarrMan. Let the witness proceed without interruption. 

Mr. Bow. In 19438, the Governor General of Canada asked the Su- 

reme Court of Canada for a determination of the status of our troops 
in Canada, and the United States filed some briefs as amicus curiae in 
that case, and the same Justice Department which now says that this 
rule of international law never existed, in their brief that they filed in 
that court in Canada, said this, and I am quoting: 

To summarize, it will have been seen from what has been said above that by 
almost unanimous opinion of writers on international law and jurists who have 
dealt with the subject, members of the Armed Forces who must stay on foreign 
territory with the consent of the territorial sovereign are immune from local 
jurisdiction in criminal matters, and these views are based on and supported by 
international practice as well as reason. 

Mr. Brooxs. Will the gentleman yield? 

Mr. Bow. That quotation is from a brief filed by the Department of 
Justice of the United States in a Canadian case. 

Mr. Brooxs. Unless you follow that theory there, why, our troops 
stationed in a foreign country can be completely turned into chaos and 
disintegrated by the enforcement of criminal jurisdiction locally 
against our own troops. 

Mr. Bow. That is correct. 

Mr. Brooks. [sn’t that true / 

Mr. Bow. That is correct, sir. 

Now, further on this question : 

I have just 1 or 2 more points to make on this particular question, 
Mr. Chairman, and then I will be through. 

But I think it is so important, that there has been so much talk 
that we have gained so much by the status of forces, and we were 
lost before that, that I think it is well to point out what the inter- 
national law has been over a period of 150 years. 

Now, in the Department of Law, the United States Military Acad- 
emy, in their book on constitutional powers and limitations, which is 
taught at the Military Academy—this book was published in 1941 
and is still being used—you find this language: 

However, the jurisdiction of courts-martial becomes exclusive when the Army 
leaves its territorial limits, as, for instance, when an Army marches through a 
friendly country or is stationed there. In such cases, consent of the Federal 
Government for exemption of its civil and criminal jurisdiction is assumed as a 
matter of course. Should it deny this consent and act otherwise, it would give 
rise to serious consequences. 

That is what they are teaching at West Point today. Now, I also 
have here the Manual for Courts-Martial of the United States pub- 
lished in 1951. I read from section 12 of this court-martial manual, 
which is still available to our men who are in the Armed Forces. 

Under international law, jurisdiction over members of the Armed Forces of 

the United States or other sovereign who commit offenses in the territory of a 
friendly foreign state, in which the visiting armed force is by consent quartered 
or in passage remains in the visiting sovereign. 
Now, that is still the Manual for Courts-Martial, given to our troops 
today. And when they attempt to say that there never was any such 
international law as I have contended for, it simply is not borne out 
by the record. 
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Mr. os Right there, will the gentleman yield ? 

Mr. Bow. I do. 

Mr. Rivers. That is really what the Schooner case held, just what 
you got through saying. 

Mr. Bow. It is the bringing of the Schooner case up to date. 

Now, may I read just one further decision on this question of what 
is the international law or what was the international law before the 
status of forces? 

This is a case that was decided in 1956, in May of 1956, involving 
an American Air Force officer, and this is a court in Japan. This is 
a decision of a Japanese court. 

An armed force constitutes the fighting power of a country and is the symbol 
of its dignity. Consequently, it is a well-established rule of international law 
that an armed force; stationed in a foreign country, in accordance with a treaty, 
is not subject to the civil or criminal jurisdiction of the receiving state. Nei- 
ther are the members of the armed forces subject to the jurisdiction thereof 
for acts performed in the furtherance of official duty, that is, acts done in the 
performance of official duty, where such acts were done within the area of 
their station, their barracks, or outside of such area. 

So here we have, as late as 1956, a Japanese court recognizing the 
rule of international law as set down by Chief Justice Marshall and 
followed by our Supreme Court and being taught at the Military 
Academy and now in the Court-Martial Manual. And when they 
attempt to say to us that we have gained—that we have lost nothing, 
[ can’t agree with that position. 

Now, others have said this, that during World War II the Con- 
gress of the United States refused to give this right because the 
Revercomb amendment was defeated in the Senate, which sought to 
spell out this rule of international law to which I have referred. 

Those who say that—those who say that we refused it and did 
not. follow the international law have not followed through on their 
research too well, because at the time the Friendly Forces Act was 
being considered in the Senate, Senator Revercomb did offer an 
amendment, an amendment which would have spelled out by statute 
the international law as I claim it to be. 

And Senator Revercomb, in the debate on that amendment, made 
the statement to the Senate that he was offering it because the State 
Department and the Defense Department and Justice Department 
had told them that that was the international law and that because 
that law was the international law, it should become a part of the 
status of the United States. 

And he was only putting it into law and it was not. Then when 
the amendment was defeated, Senator Tom Connally spoke against 
the amendment as being unnecessary, that this already is the law, the 
law which exists. It was a confirmation of the international law 
that I have referred to. 

So under the Friendly Forces Act, when they say that an amend- 
ment being defeated was our denial ‘of that right is not correct, be- 

cause it was defeated because the right already existed and was rec- 
ognized by the State Department, by Tom Connally and others. 

So I think, Mr. Chairman, that that is all I care to say upon the 
particular question of whether that international law existed or not, 
and that we have given away certain rights of American servicemen 
by entering into these agreements. 

Now, I shall address—— 
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Mr. Putter. Mr. Chairman, may I have a question there? 

The Cuamman. Yes. 

Mr. Puiern. Wasn’t it a fact that the principles of law you have 
alluded to here—and I believe you are correct in your citations, Mr. 
Bow—— 

Mr. Bow. Yes. 

Mr. Puiei1n. Have been in some respects incorporated into certain 
provisions of these treaties ? 

I have in mind one that I referred to yesterday, giving jurisdiction 
over military offenses to the sending state. It was not only in the 
Japanese Treaty but also in the NATO Treaty. 

Mr. Bow. You mean on duty cases / 

Mr. Puier. I will read it for you, briefly. 


The military authorities of the sending state shall have the right 


1 am now quoting from the treaty-——— 

Mr. Bow. Yes. 

Mr. Patter. This was in the NATO Treaty and also the Japanese 
agreement. That subsequently, as you say, was an agreement and not 
a protocol, not ratified by the Senate. 

Mr. Bow. Yes. 

Mr. Puivrin (reading) : 
to exercise within Japan all criminal and disciplinary jurisdiction conferred on 
them by law of the United States over all persons subject to the military law 
of the United States. 

Mr. Bow. Yes. 

Mr. Puisr. Now, that is in the treaty. 

Mr. Bow. That is right. 

Mr. Pritar. Of course, that provision has not been recognized by 
this Government, despite the fact that you have had a certification by 
our military when Girard was on duty. Girard was nevertheless de- 
livered over to a foreign state for trial, in contravention, I claim, of 
this provision. 

Mr. Bow. I think that is correct. 

I might point out that our studies—and I. pointed owt in my state 
ment more in detail—we find in many countries that practically all 
the provisions of the Bill of Rights are lost by a man who is going 
to be tried. I won't go into that this morning. I would rather dis- 
cuss the bills. 

Now, so far as the bill introduced by the gentleman from Texas, 
Mr. Kilday, H. R. 8704, of course, I am delighted that a bill has been 
introduced in this committee, where I think the jurisdiction properly 
lies. 

This, in my opinion, is the orderly manner of approaching a very 
difficult subject. 

I might say parenthetically, Mr. Chairman, that I think, as all the 
members of this committee know, that for about 214 years I have been 
fighting this question and trying to bring about some remedies of the 
situation. 

I do believe this is the orderly procedure in which this should be 
done. I think this is the committee that should handle it, under the 
Constitution of the United States, which says that the Congress shall 
set up the rules of government of the Armed Forces. 
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And I am delighted that there is now—that this committee is now 
acting on it. Although the Foreign Affairs Committee has, by a vote 
of 18 to 8, voted out Joint Resolution 16, I hope this committee will 
act upon this subject. 

I think Mr. Kilday’s bill gives some help at least to the man who 
ison duty. I think it isa step forward. 

I would hope that we could go a little further, and I would like 
to respectfully call the attention of the committee to my bill now 
pending before this committee, which is H. R. 8820. 

My bill goes much further, I think, than the one of the gentleman 
from Texas. My bill would amend the Uniform Code of Military 
Justice and would provide that no man who is on duty, on an on- duty 
status, should ever be turned over to a foreign sovereign for trail for 
any offense committed while on duty. 

Mr. Brooks. Will the gentleman yield? 

Mr. Bow, I will be glad to. 

Mr. Brooks. Unless you do amend article II of the Uniform Code of 
Military Justice, you are not going to include all of the military 
forces. 

Mr. Bow. That is true. 

Mr. Brooks. You include some personnel attached to the Armed 
Forces, who will not in any way be included under the Kilday bill. 

Mr. Bow. Yes. I am amending article II of the Uniform Code of 
Military Justice by that bill. 

Mr. Brooxs. That I think is a preferable way to proceed. 

Mr. Bow. Now, this provides for the absolute jurisdiction in this 
country of men on duty, and that is determined by the Department as 
to whether he is on duty or not. And I take the language of the 
Uniform Code of Military Justice, which makes the reference to “De- 
partment,” meaning the Army, Navy, Air Force, Coast Guard, i 
some instances, and so forth. 

Mr. Cotx. Mr. Chairman, when you speak of this bill, what bill 
are you speaking of ? 

Mr. Bow. Iam speaking now of 8820. 

Mr. Coie. That is your bill. 

Mr. Bow. It is the bill I have introduced. 

The CuatrmMan. That is right. 

Mr. Bow. And is now referred to this committee. 

The CHarrMAN (reading) : 

To amend section 802 of title X of the United States Code * * * 


Mr. Bow. Yes. 

Mr. Kirentyn. Would the gentleman yield right at that particular 
point ? 

Mr. Bow. Yes, sir. 

Mr. Krrentn. Would you speak to the difference of the phrase 
“on duty” and “in per formance of duty”? 

Mr. Bow. I don’t think there is much difference, in my opinion. 

Mr. Kircutn. That is exactly the reason I asked the question. | 
think there is some difference, and I would like to have the gentle- 
man’s opinion on it. 

Mr. Morris. Mr. Chairman, may I say I agree with my colleague ¢ 
I think there is a big difference between the statement “on duty” and 
“line of duty.” Ifa person acts in “line of duty,” there is the indica- 
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tion at least that he is acting in view of a superior order, but if he 
is acting “on duty,” he may act without any order from anybody. 
He is on his post. He might kill somebody in cold-blooded murder. 
But if he is acting in line of duty, it would be an indication he is 
acting by reason of doing something that he is supposed to do. 

It would seem to me there is a big difference. 

Mr. Pricer. I certainly agree with the gentleman from Oklahoma. 
I think that is very evident. 

The Cuamman. Go ahead, Mr. Bow. 

Mr. Bow. Then in this—in — bill, there is a provision that if there 
is dispute of the “on duty” or “per formance of duty,” however the 
bill might be finally written, that if the department should determine 
he was not acting in performance of duty or on duty and the soldier 
thinks he was, then within a period of 10 days from the determina- 
tion by the department, he can file an appeal to the Court of Mili- 
tary Appeals, which is set up under the Code of Military Justice, 
and then that court shall make the determination. It gives him the 
right of appeal from the determination of the “on-duty” or “per- 
formance of duty” status. 

Mr. Norstap. Will the gentleman yield ? 

Mr. Bow. I will be glad to. 

Mr. Norstap. Who makes the initial determination? Under your 
bill, is that the officer in the field or the Secretary here in Washington ? 

Mr. Bow. I am quite sure it could be delegated to the officer in the 
field. The bill provides it shall be done by the department. I have 
there used the language of the code. Certainly, the department 
could designate or delegate that authority to the officer in the field. 

Mr. Parrerson. Mr. Chairman, I would like to ask the gentleman 
a question. 

The CHamrMan. Yes. 

Mr. Parrerson. Does your bill make provision for military per- 
sonnel stationed in a United States embassy abroad and also does 
your bill take into consideration civilians who are working for the 
Armed Forces abroad ? 

Mr. Bow. No, it does not take in the civilians. 

Mr. Parrerson. Just a minute. 

Mrs. Bow. It provides—it would provide for the military at em- 
bassies, because they are covered, I am sure, by the Uniform Code 
of Military Justice. 

Mr. Parrrrson. Working in a United States embassy ? 

Mr. Bow. Yes. 

Mr. Buanprorp. I think that involves diplomatic immunity. 

Mr. Rivers. They have exterritorial rights. 

Mr. Bow. They probably have diplomatic immunity. But this 
would cover them if it was necessary to cover them. 

Mr. Brooxs. Would the gentleman yield ? 

M:.. Bow. Yes. 

Mr. Brooxs. Your bill does not cover the dependents of the military 
forces, because under the Supreme Court recent ruling it could not 
cover the dependents under the Uniform Code of Military Justice. 

Mr. Bow. Yes. 

Mr. Parrerson. As I previously asked, does it cover the civilian 
personnel who are working for the Armed Forces abroad? 

Mr. Bow. No, because I think—— 
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Mr. Parrerson. What is their status now ? 

Mr. Bianprorp. Nobody knows. 

Mr. Parrerson. They are under the jurisdiction of the Army, 
aren’t they ? 

Mr. Babons: If they are part of the uniformed forces, they would be 
covered. And that is covered in article II. But if they are not a part 
of the uniformed forces, they are not covered under article LI. 

Now, we intended when we wrote article LI to cover dependents, but 
we lost out on the dependents. 

Mr. Bow. In the Supreme Court case, which I have, Reid v. Covert, 
the Supreme Court held that that portion of the Uniform Code 
of Military Justice which attempted to cover dependents was not 
covered. 

Mr. Parrerson. You are talking about dependents of military per- 
sonnel ? 

Mr. Bow. That is correct. 

Mr. Parrerson. I am talking about civilians who also have depend- 
ents abroad who are employed as personnel of the armed services 
abroad. 

Mr. Bianprorp. The Smith case. 

Mr. Parrerson. What is their status? Are they under the juris- 
diction of the Army ? 

Mr. Bow. No; I would think not, because under the Smith case you 
would have the same question. 

Mr. Parrerson. Wait just a minute. 

Mr. Bow. Yes. 

Mr. Parrrrson. Until I ask my question. 

Mr. Bow. Yes. 

Mr. Parrrerson. Do they come under the jurisdiction of the United 
States Army, Navy, Marine Corps, or whatever arm of service abroad 
they are working for, or do they come under the jurisdiction of the 
foreign sovereign ? 

The Cuarman. Mr. Smart is pretty well posted on this. See if you 
ean help him. 

Mr. Smarr. I think I can throw a little hight on the current situa- 
tion, Mr. Chairman. 

Civilian employees, in my judgment, are in the same status as 
military dependents, in view of the Smith decision. 

Mr. Paiva. That is correct. 

Mr. Brooxs. That is correct. 

Mr. Smart. Now, you will recall that the majority decision of the 
Court only applied to capital offenses. Therefore, instructions have 
gone to the field that courts-martial will continue to exercise jurisdic- 
tion over civilian employees and dependents in all except capital 
offenses. That is the way it has been done before. 

Mr. Parrerson. Mr. Smart, the next question that comes up in my 
mind is the status, then, of our State Department personnel who are 
abroad with doplomatic immunity and commit acrime. Are they now 
subjected to foreign jurisdiction ? 

Mr. Bow. No, sir. 

Mr. Puirern. No, sir. 

Mr. Bow. They have diplomatic immunity. 

The Caarrman. Go ahead, now. 
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Mr. Parrerson. Wait a second, now, Mr. Chairman, I think this 
should be thought out, regardless of the hur ry we are in. 

The Cuamman. Well 

Mr. Patrerson. I think it is high time we heard this out all the way. 

The Cuarrman. All right. Go ahead and ask the question. 

Mr. Parrerson. I am trying to ask the questions, if you will just 
give me time. 

The Cuarrman. I will give you all the time you want. 

Mr. Partrerson. Now, ‘what is the difference in. the jurisdictional 
question between a person who is working for our embassy and one 
who is employed by the Army and also our service personnel’ Why 
is there a variance in jurisdiction ? 

Mr. Bow. Well, I can’t answer the “why,” Mr. Patterson. There 
is. The people in the embassies have diplomatic immunity. We 
have seen that happen here in this country where they have diplo- 
matic immunity, and we know it happens abroad. Now, why that 
exists, I can’t answer. But it does exist. 

Mr. Buanprorp. The Schooner case. 

Mr. Kizpay. Will the gentleman yield ? 

Mr. Patrerson. I yield. 

Mr. Kiurpay. Of course, one portion of it is that under a disputed 
principle of international law, recognized by all countries, they do 
have. 

Mr. Bow. That is right. 

Mr. Kitpay. Recognized in our Constitution, in providing original 
jurisdiction in the Supreme Court of the United States of cases in- 
volving ambassadors and what not. It is a principle of international 
law that is recognized by everyone. 

Mr. Parrerson. Well, up—— 

Mr. Kizpay. And it is recognized in our own Constitution. 

Mr. Parrerson. Up to the time of the Status of Forces Agreement, 
1 will say to the gentleman from Texas, the immunity of our service 
personnel was rec cognized, but since the adoption of this treaty, it 
seems to me that our people are subjected to a foreign sovereign 
jurisdiction. 

Mr. Kitoay. I stated some of views yesterday, and I propose to go 
further with Mr. Bow before we conc lude here this morning. 

Mr. Parrerson. Then if we are going into that, then I will with- 
draw the rest of my questions until that time. 

The Cuarrman. You had reached the point about jurisdiction de- 
termination, Mr. Bow. 

Mr. Bow. Yes. 

There is one further thing in the bill that I have on the “off 
duty” or “in performance of duty” status, in which there is a pro- 
vision that a man shall not be turned over to a foreign court for trial 
except after a finding has been made in the country in which he is 
serving and may be turned over—let me read briefly from that. 

Mr. Pump. What are you reading from? 

Mr. Bow. From my bill, from the bill I have suggested. 





He will have available to him the procedural safeguards in such prosecution 
which afford him substantially the same protection he would have if he were 
being prosecuted for such offense in a general court-martial convened under this 
chapter, including but not limited to the following : 
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The accused is to have the assistance of counsel for his defense. 
This committee has taken care of that. 


The accused is entitled to be present at his trial. 

The accused is entitled to be confronted with the witnesses against him. 

The accused is entitled to have compulsory process for obtaining witnesses in 
his favor. The burden of proof is on the Government. 

The accused is entitled to be tried by an impartial court. 

The accused is entitled to be protected from the use of confession obtained 
by torture or other illegal or improper means. Cruel and unusual punishment 
shall not be inflicted. 

The accused is entitled to a prompt and speedy trial. 

Now if it is found that he has all of these rights given to him, then 
under my bill he would be turned over. Let 

There again, if the soldier—if there was a determination to turn 
him over, and the soldier did not think he would have all those pro- 
tections, he would again have a right of appeal to the Court of Mili- 
tary Appeals for a determination as to whether he would have those 
safeguards. If that court found he had the safeguards, then he 
would be tried. If the court found he did not have those safeguards, 
then he would not be turned over. 

Mr. Kinpay. May I ask a question, Mr. Chairman ? 

Mr. Bow. Yes, sir. 

The Carman. Yes. 

Mr. Kipay. Is the language you have there as to the rights of an 
accused—is that all original language of yours? 

Mr. Bow. No. That is language that I have taken from hearings 
and studies that we have made. 

Mr. Kitpay. Is part of it included in the resolution of the Senate 
at the time of the ratification of the treaty ¢ 

Mr. Bow. Yes, some of it is used there. 

Mr. Kitpay. Some of it is in the resolution passed by the Senate at 
the time of ratification of the treaty. 

Mr. Bow. That is correct. This is not my original language. It 
is language we picked up. And I think the Defense Department 
themselves have used some of this in their determination that in cer- 
tain cases these rights have not all been secured to personnel. 

Mr. Kipay. And the Department of Defense takes the position 
that in the light of the resolution of the Senate it must make those 
determiantions ? 

Mr. Bow. I don’t know whether they do or not, I will say to the 
gentleman. The Defense Department has made findings that in cer- 
tain countries some of these safeguards are not granted to men. It 

«as my feeling that a man who is serving in our Armed Forces should 
have these protections, and if these protections exist in a country then 
he would be turned over, and if they did not exist he would not be 
turned over. 

Mr. Chairman, with that, I am perfectly willing now to—— 

Mr. Cuarrman. Any questions for Mr. Bow? 

Mr. Brooks Now— 

Mr. Devereux. Mr. Chairman- 

The CHarmman, Just a minute. One at a time. 

Mr. Brooxs. | think at this point we ought to put in the record 
article 2 of the Uniform Code of Military Justice. If there is no 
objection, I will ask the chairman to have it inserted in the record. 
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The Cuairman. Without objection, it will be put in the record. 
(The article referred to follows:) 


ARTICLE 2. PERSONS SUBJECT TO THE CODE 


The following persons are subject to this code: 

(1) All persons belonging to a regular component of the armed forces, in- 
cluding those awaiting discharge after expiration of their terms of enlistment : 
all volunteers from the time of their muster or acceptance into the armed forces 
of the United States; all inductees from the time of their actual induction into 
the armed forces of the United States, and all other persons lawfully called or 
ordered into, or to duty in or for trainimg in, the armed forces, from the dates 
they are required by the terms of the call or order to obey the same; 

(2) Cadets, aviation cadets, and midshipmen ;: 

(3) Reserve personnel while they are on inactive duty training authorized by 
written orders which are voluntarily accepted by them, which orders specify that 
they are subject to this code ; 

(4) Retired personnel of a regular component of the armed forces who are 
entitled to receive pay ; 

(5) Retired personnel of a reserve component who are receiving hospitaliza- 
tion from an armed force; 

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve ; 

(7) All persons in custody of the armed forces serving a sentence imposed by 
a court-martial; 

(8) Personnel of the Coast and Geodetic Survey, Public Health Service, and 
other organizations, when assigned to and serving with the armed forces of the 
United States ; 

(9) Prisoners of war in custody of the armed forces; 

(10) In time of war, all persons serving with or accompanying an armed force 
in the field ; 

(11) Subject to the provisions of any treaty or agreement to which the United 
States is or may be a party or to any accepted rule of international law, all per- 
sons serving with, employed by, or accompanying the armed forces without the 
continental limits of the United States and without the following territories: 
That part of Alaska east of longitude one hundred and seventy-two degrees west, 
the Canal Zone, the main group of the Hawaiian Islands, Puerto Rico, and the 
Virgin Islands; 

(12) Subject to the provisions of any treaty or agreement to which the United 
States is or may be a party or to any accepted rule of international law, all per- 
sons within an area leased by or otherwise reserved or aequired for the use 
of the United States which is under the control of the Secretary of a Depart- 
ment and which is without the continental limits of the United States and with- 
out the following Territories: That part of Alaska east. of Jongitude one hundred 
and seventy-two degrees west, the Canal Zone, the main group of the Hawaiian 
Islands, Puerto Rico, and the Virgin Islands. 


The Cuatrman. Let’s have a little order, members of the commit- 
tee. Suspend, Mr. Brooks. This is a very important hearing. The 
questions are very important. 

Mr. Brooxs. Whether or not dependents of men in service and also 
civilian personnel are included, I think that would be under subsec- 
tion 11 of article 2, which is subject to provisions of treaty or agree-> 
ment between the powers there, except in time of war. But anyway, 
that would show up in a study of article 2, as to whether or not they 
are included. 

Mr. Bow. That is right. 

Mr. Rivers. Will the gentleman yield right at that point ¢ 

The Cuamman. Mr. Kilday. 

Mr. Kirpay. Thank you, Mr. Chairman. 

Would you mind addressing yourself now to the provision of your 
bill which would prohibit the trial of an American serviceman in a 


foreign court? 
Mr. Bow. In my bill? 
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Mr. Kitpay. In your bill; yes, sir. 

Mr. Bow. You want me to read it? 

Mr. Kitpay. Yes, sir. I don’t have a copy of it. 

Mr. Bow. I see. 

Mr. Kirpay. I had yesterday, but I lost it. 

Mr. Bow. It first provides that it comes under article 2 of the 
Uniform Code. It isan amendment. And then— 





(B) No person subject to this chapter pursuant to paragraph 1 of subsection 
A shall be subject to the criminal laws of any foreign nation for any alleged 
offense arising out of any act or omission taking place while he is on duty. 
The department concerned shall not relinquish jurisdiction of, or surrender, any 
person so subject to this chapter to any foreign nation for the purpose of prose- 
cution under the criminal laws of such nation for any alleged offense arising 
out of any act or omission taking place while such person is on duty. 
That is the first. 

Then 

Mr. Kuzpay. That is the part I wanted to discuss. 

Mr. Bow. Yes. 

Mr. Kipay. You contend we can do the first portion of that— 

No person subject to this chapter pursuant to paragraph 1 of subsection A 


shall be subject to the criminal laws of any foreign nation for any alleged 
offense arising out of any act or omission taking place while he is on duty. 


Mr. Bow. Yes; I think we can. 

Mr. Kirpay. That we could, the United States Congress, could pass 
a valid law which would control the jurisdiction of a foreign country / 

Mr. Bow. So far as our own men are concerned. 

Mr. Kitpay. Could a foreign nation do that as to troops stationed 
in the United States ? 

Mr. Bow. I think if they were stationed here, they could do it. 

Mr. Kirpay. The Government of England or France could pro- 
vide, no matter what a member of their armed services did within the 
territorial limits of the United States—we would not have jurisdiction. 

Mr. Puinein. On on-duty status. 

Mr. Bow. On-duty status, 

Mr. Kinoay. Yes. 


Mr. Bow. I think we can do it. I don’t think we can write the 
laws for foreign nations, but I think we can write the laws of the 
regulation of our own troops abroad. 

Mr. Kirpay. If a man would be downtown in London—say he is 
an MP on duty——— 

Mr. Bow. Yes. 

; Mr. Kinnay. Anyway, he is off the post, where they could get to 
1m. 

Mr. Bow. Right. 

Mr. Krrpay. A constable had him, and they had him in their jail. 
What would be the effect of your proposal here ? 

Mr. Bow. Well, the effect of my proposal probably would be that 
he would stay in the London jail. 

Mr. Kirpay, And be tried by the London—— 

Mr. Bow. And probably tried by those courts. 

Mr. Kizpay. That is right. 

Mr. Bow. Unless we decided to take troops to go down to get him 
out. 
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Mr. Putrprn. Well—— 

Mr. Bow. There again I would say to the gentleman from Texas 
that I think probably—then perhaps our diplomats could begin to 
confer about whether the man should stay there or not. 

Mr. Kizpay. Actually, you do not seriously contend for that pro- 
vision. 

I notice you didn’t mention it in your original testimony, with 
reference to it. 

Mr. Bow. Seriously contend what, sir? 

Mr. Kirpay. Depriving a foreign "court by an act of Congress of 
jurisdiction. 

Mr. Bow. Of course we can’t affect the laws of any other nation. 
But where we have it 

Mr. Pure. That is right. 

Mr. Bow. If the man 

Mr. Puier. In the custody 

Mr. Bow. Is in the custody of the United States and we have him, 
then I think very definitely we could. 

Mr. Kitpay. That is taken care of in my bill. 

Mr. Bow. Yes. 

Mr. Kirpay. Now, Mr. Bow, on yesterday I made the statement, 
in an attempt to set out what my coneeption is of the status of our 
forces abroad immediately after and immediately before the status of 
forces treaties and agreements, that there is respectable authority for 
the proposition that troops in a foreign country by agreement are sub- 
ject only to the jurisdiction of the sending nation. 

(Mr. Bow nods.) 

Mr. Kitpay. I am quite familiar with the Schooner Exchange case, 
those cases that came shortly after our Civil War, and these others 
that you have mentioned. 

But we don’t have a theory here any longer. We have a practical 
situation. We have had it every since July 11, when the Supreme 
Court decided the Girard case. 

Now, the context of the opinion of the Supreme Court takes in the 
fact that—takes into consideration the fact that there was in existence 
a mutual security treaty between the United States and Japan under 
which by mutual agreement of two sovereign nations, ratified by the 
Senate of the United States, that American | troops were in Japan. 

So even though I agree with you that practically everybody who 
had written on the subject before had construed the Schooner Ex- 
change case as holding what you contend for, still the Supreme Court 
has cited it to the opposite effect. So that up until now the Supreme 
Court not having met since it decided the Girard case and not having 
an opportunity to reverse it [laughter] that is, you will agree, the 
law [further laughter]. 

Mr. Bow. I am sorry to say to the gentleman I will not agree. | 
do not agree ita it is the law. 

Mr. Kizpay. The Supreme Court held that there is a valid treaty 
existing with Japan, and that under the provisions of the protocol 
entered into in accordance with the administrative agreement, that 
the United States could waive jurisdiction and that its waiver was 
valid because there is no subsequent act of Congress. 

So that the practical situation is whether Congress should pass a 


law. 
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All of our previous concepts and what we have in the court-martial 
and all have become academic within the area with which we are 
dealing. 

Mr. Bow. Well, I would say to the gentleman that I do not agree 
with him wholly on that subject. I do believe that the Girard case 
settled the question of the treaty with Japan, that they did find that 
we could by treaty give up these rights. 

They also cite the Schooner Exchange versus McFadden, if I may 
again read the language as they cite it. 

Mr. Kinpay. I have it before me. 

Mr. Bow (reading) : 

A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders, unless it expressly or impliedly consents to 
surrender that jurisdiction. 

Now, I think what the Court did there was not to reverse or to de- 
cide against the philosophy or the theory of the case of international 
law, but they say that the sovereign has expressly or impliedly con- 
sented to surrender its jurisdiction 

Mr. Kupay. Didn’t it say it has not ? 

Mr. Bow. Beg pardon? 

Mr. Kitpay. Didn’t it say it has not? 

Mr. Bow (reading) : 

A sovereign nation has exclusive jurisdiction to punish offenses against its 
laws committed within its borders, unless it expressly or impliedly consents to 
surrender its jurisdiction. 





Mr. Kuztpay. That is right. Now, go ahead. 

Mr. Bow. What we have done is by the treaty we have agreed with 
Japan that they may try our American troops. 

What we have done is consented to Japan trying American troops. 

I don’t believe that by the use of this language where there is such 
a treaty existing or an agreement existing, that it reverses or changes 
the rule of law in the Schooner Exchange case, because the court here 
reiterates that they have that jurisdiction unless it expressly or im- 
pliedly consents to surrender the jurisdiction. 

Now, later in the Schooner Exchange versus McFadden case, the 
court had set up the exception, which is a visiting force being there 
with the consent and permission of that government. 

Mr. Kitpay. But the Supreme Court has cited the Schooner Ex- 
change case to the opposite effect. I agree with you. Up until the 
time of the Girard case, I was convinced in my own mind that the 
Schooner Exchange case held exactly what you said it did. 

Mr. Bow. Yes, sir. 

Mr. Kinpay. But the Supreme Court having held to the contrary 
and cited that case as its authority for it and having adjourned and 
not decided to the contrary sincee—— 

Mr. Bow. Mr. Kilday, I have been away from trying cases so long 
that I am no longer persuasive with my legal arguments. I think I 
shall have to go back and try cases. 

But may I say this—I hope I can make this point. The trial is 
because of an agreement of this country with Japan. 

Mr. Kixpay. It doesn’t make any difference why it is. The Supreme 
Court has held that it is. It hasn’t changed it yet. So that is the 
situation. 
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Mr. Bow. The point I make is there is nothing the Supreme Court 
did that in the absence of an agreement with Japan, which would 
have changed the rule of international law—— 

Mr. Kimpay. Anyway, the situation which confronts us is that the 
last word from the Supreme Court is what we have here. 

Now, we have to determine whether we are going to do anything. 

Mr. Bow. Yes, sir. 

Mr. Kitpay. To the contrary. And I am proposing that in accord- 
ance with the treaty the jurisdiction go in accordance with the pri- 
mary jurisdiction as agreed upon in the treaty, but I want to provide 
the one officer in the Government of the United States who shall make 
the determination as to whether this particular case comes within that 
treaty. Now, why isn’t that the orderly way to approach it? 

Mr. Bow. Well, I think that the manner in which you are doing it 
is an orderly way of doing it, Mr. Kilday. 

I do not feel you have gone far enough to give the protection that I 
would like to see given to our armed services. 

Mr. Kirpay. Just how much further can we go? 

Mr. Bow. I think we can go so far as to say we will not turn our 
men over for trial to foreign courts if we find that they do not have 
the protections that we feel under our system of justice they should 
have. 

Mr. Kitpay, Isn’t that a matter that is going to have to be de- 
termined by somebody ? 

Mr. Bow. Well, that, of course, is what I in my bill have somebody 
making that determination. 

Mr. Kipay. There is a resolution in the Senate embodying a good 
many of the protections that you speak of there. 

Mr. Bow. Yes, the resolution of the Senate does, but it has not been 
complied with. I think we have a law that has been passed by the 
Congress. 

Mr. Kirpay. I would like to make myself perfectly clear on how I 
feel about it. 

This section of the Status of Forces Treaties, as I have expressed it 
on the floor on two occasions, is that I think it was unfortunate that 
this provision was entered into. I think if men of more experience in 
the administration of criminal laws had been handling this thing from 
the inception, they would never have brought about these insurmount- 
able difficulties. 

The agreements pledging ourselves in advance as to what we would 
do was not necessary. Because that situation exists always, in our 
own. country, on the question of conflict of sovereignties and jurisdic- 
tion. We settle them every day without ever anything getting in 
the papers about it. 

There is no fundamental difference. 

If a few good old-time courthouse lawyers could have handled this 
thing, this would not have seemed to be anything particularly difficult. 
The thing that—at the time this was being considered by the working 
group in the NATO nations, it was agreed—and I have it from the 
hearings here—that the sending nation would have the right to de- 
termine the issue of duty status. . 

‘That was agreed in the NATO nations. 

Then when it came up in both England and in Turkey, they would 
not go along with that idea. They implemented the treaty in Eng- 
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land. Wenever have implemented it, and we should have. And this 
is the first step of implementation. But when the implementation bill 
went before Parliament, the provision that was suggested—I will just 
read this, if I can see it. [Reading :] 

One very interesting thing about the British experience on the official-duty de- 
termination is that the first suggested legislation which they proposed did provide 
in effect a certificate of the sending state authorities would be conclusive as to 
the question of official duty status of an individual. That went before Parlia- 
ment, and in Parliament it was challenged. And in the end they had to amend 
it to get it through. They provided in the amended legislation that the cer- 
tificate of the commanding officer of the troop would be sufficient evidence until 
the contrary was shown, and that this language, which now appears in the 
British legislation implementing the Status of Forces-— 
that is in this language implementing the Status of Forces Agree- 
ment. 

The point is that England legislated on the subject and we don’t 
object. to it, because it was a matter within their jurisdiction. We 
ure now proposing to legislate as to the reverse of it, it is true. But 
England could have legislated in the reverse. The point is they 
had the power to legislate in this field. 

And when they come here, and say that this is any attempt to 
violate an international agreement, it is hogwash, because every na- 
tion a party to this treaty understood the system of Government exist- 
ing in the United States and the power which existed with reference 
to this particular thing. And we recognized England’s right to do 
what she did. 

Now, we can do whatever we please in connection with it. 

Mr. Rivers. Mr. Chairman, right there 

Mr. Bow. May I comment on that, to the gentleman? 

I am quite in agreement that we have the right, and I think the 
duty to do something about it. But we have been told right along 
that a man on an on-duty or performance-of-duty status would not 
be turned over. And I think what the gentleman has read is quite 
important, because we have always had the idea that we would make 
the determination. 

But actually we find now we have gone to the point of where—in 
the Philippines, I am told, that under that agreement, the determi- 
nation on the on-duty or performance-of-duty status is made by the 
prosecutor, 

Mr. Kinpay. Of course, there is no agreement as yet in the Philip- 
pines. 

Mr. Rivers. Mr. Chairman 

Mr. Bow. And in Japan, of course, it is made by a Japanese court. 
| think we have gone far afield from what the gentleman has pointed 
out that we were going to obtain. 

Mr. Rivers. Mr. Chairman. 

The CHarrMANn. Let the committee be in order. Mr. Rivers is 
recognized. 

Mr. Rivers. Regardless of how we agree or disagree with the 
Grirard case, citing the Schooner case to justify its position, I think 
they reversed the Schooner case by trying to justify their decision. 
| point to that inconsistency. 

I am like Mr. Kilday. Regardless of what they did, they have 
held that we had a right to turn him over. But they also held that— 
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they invited the Congress to go ahead and follow the established 
principle that a treaty is the law unless a subsequent act of the legis- 
lature changes it, _ implements it, modifies, or to use their term, “en- 
croaches upon it.’ 

So in substantiating your position and Mr. Kilday’s position in 
justifying the British and the Turkish actions, we are well within 
our rights to proceed as we are now proceeding, and in keeping with 
this Girard case. Because they invited us to do it. 

So I say to the gentleman now: you are to be commended because 
we are following the orderly process and the established principle 
as laid down by the decision. 

Mr. Brooks. Will the gentleman yield? 

The CHarrman. Mr. Brooks. 

Mr. Brooks. I don’t quite see the application of the Schooner Ka- 
change v. McFadden case—— 

Mr. Norsiap. Mr. Chairman. 

The CrarrmMan. Let there be order. 

Mr. Brooks. Decided exactly as my colleagues have seen it. As I 
read it, and the W7/son v. Girard case, on page 5 there, the Supreme 
Court cited the Schooner Exchange case as indicative of the fact that 
if we had an agreement to allow our troops to remain in Japan, then 
we would have jurisdiction over the punishment of offenses in that 
case. But the Supreme Court went further and said that that had 
been conditioned by the covenant of article 17, section 3, paragraph FE, 
of the protocol. 

In other words, by agreement this country and Japan had changed 
it, so that we put into the international law an express stipulation 
there which permitted our people under certain circumstances to turn 
our troops over to Japan for trial by Japanese jurisdiction. Isn't 
that the way you see that ? 

Mr. Bow. Yes, sir. 

Mr. Brooks. I see nothing inconsistent with the citation of the 
Schooner Exchange v. McFadden case. 

Now, in reference to the invitation, I hope the Supreme Court 
follows thorugh in its casual observation there about the possibility 
of legislation being passed by the Congress of the United States to 
abrogate a treaty. 

Mr. Rivers. Right. 

Mr. Brooks. But, now, if you have—I have grave doubts that they 
are going to follow through in that casual observation that the “y made. 
It is not a necessary part of this decision. It is dictum. 

I am wondering this: if you had an agreement with another per- 
son, you could not abrogate it or change it without the consent of 
both parties, isn’t that true 

Well, now 

Mr. Rivers. That is not the law. 

Mr. Brooks. In reference to a treaty, can we abrogate a treaty 
without the consent of the other party granted. 

Mr. Bow. Yes, sir. I will say to the gentleman under the treaty 
itself, the terms of the treaty provide the method by which—— 

Mr. Brooks. We will follow the treaty in changing it. 

Mr. Bow. That is correct. 

Mr. Brooks. That is correct. 
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Mr. Bow. ‘That can be done under the language. of the treaty at 
certain periods of time. That is what House Joint Resolution 16 was 
based on. 

Mr. Brooxs. You would correct, then, by legislation the executive 
‘anch to change the treaty. 

Mr. Bow. That is what 16 did. 

Mr. Brooks. Yes. 

Mr. Bow. But I think this is a more orderly way of doing it than 
my original resolution. 

The Carman. Any further questions of the witness? 

Mr. Norsian. Yes, sir. 

The Cuarrman. Mr. Norblad. 

Mr. Norsiap. I think it might be helpful for the gentleman, Mr. 
Bow, to explain to some of us who are not familiar with the Schooner 
Exchange case briefly what the facts were and what the decision was. 
We know about the Girard case. But the other is being referred to 
constantly and I frankly don’t know what you are talking about. 

Mr. Bow. That was where—Schooner came into the United States, 

Mr. Norstap. What year was this, Mr. Bow? 

Mr. BLanprorp. 1811. 

Mr. Bow. 1811. It isin 7 Cranch. 

The CHarrman. We have the decision up. 

Mr. Rivers. Here. | Handing volume to Mr. Bow.] 

Mr. Bianprorp. Mr. Chairman, briefly the facts were : The schooner 
was originally owned by some Americans. ‘They sent the ship out to 
sea. It was seized by French forces, by Napoleon’ s forces. Napoleon 
then took over the vessel and the question was whether it became a 
vessel of war actually. 

Mr. Rivers. He armed it and sent it back. 

Mr. Bianprorp. The vessel then came back on a voyage to the West 
Indies. Because of a storm, the vessel had to put into the port of 
Philadelphia. The original owners took one look at the schooner and 
said. “That is ours.” They then filed a libel on the schooner and the 
district court threw them out and said that they couldn’t file a libel. 
They appealed to the court of appeals. The court of appeals said 
they could. Then it went to the Supreme Court. 

The question came up as to whether or not citizens of the United 
States could file a libel on a French man-of-war that had put into a 
port of the United States to seek haven from a storm. 

Then they got into all sorts of ramifications as to whether you 
could file a libel against a French man-of-war even though the ship 
might have or might not have belonged to the original libelers. 


Mr. Rivers. Read that sentence at the top that 1 gave you there. 
Mr. Bow. Yes. [| Reading:] 


A public vessel of war of a foreign sovereign at peace with the United States 
coming into our ports and demeaning herself in a friendly manner is exempt 
from the jurisdiction of the country. 


b 


= 


Mr. Norsiap. Thank you very much. 

The Cuatrman. Thank you very much, Mr. Bow. 

Mr. Devereux. Mr. Chairman. 

The CHarrman. I think the testimony has been of great aid and 
assistance to the committee. We appreciate it. 

Mr. Deverrux. Mr. Chairman. Is a layman going to have a chance 
toask a question ? 
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The Cuamman, Yes. 

You have been asking for recognition. 

Mr. Deverevx. Yes, sir. 

The Cramman. General Devereux wants to be recognized. It isa 
pleasure. Go right ahead. 

Mr. Rivers. If he is a layman, you ought to call him Mr. Devereux. 

The Cuan. Go ahead, General. 

Mr. Devereux. You have stated originally that our troops have 
less protection under the Status of Forces Treaty than they had prior 
to that enactment. 

Mr. Bow. Yes. 

Mr. Devereux. I concur with you so far as the man on duty is con- 
cerned. However, with the man off duty, in a liberty status, do you 
contend that he hasn’t more protection today than he had prior to the 
Status of Forces Treaty ¢ 

Mr. Bow. Oh, maintained under the original concept of international 
law there was nothing there of the onduty or offduty status. I think 
he had more protection prior to the Status of Forces than he has 
today. 

Mr. Drverrux. Now, I am referring simply to when he is off duty. 

Mr. Bow. Yes. 

Mr. Devereux. He is on a liberty status. 

Mr. Bow. Yes. 

Mr. Devereux. You recognize that in the treaty it provides for any 
offenses that might occur between two servicemen or against the 
property of the United States or between a serviceman and a civilian 
or a dependent, that we do now have exclusive jurisdiction or primary 
jurisdiction. 

Mr. Bow. Yes. 

Mr. Devereux. But prior to that time, prior to the enactment of 
the treaty, do you contend that we had primary jurisdiction there / 

Mr. Bow. Yes, sir; yes, sir. 

Mr. Deverevx. I might say—I want to make this one observation, 
Mr. Chairman. 

It that be the case, then we of the United States forces overseas 
when we have been in foreign countries have never exercised it so far 
as I know, except with the consent of the country in which we have 
our troops. Time and again we have had servicemen get into brawls 
downtown, in a foreign country, and the host country, if you will, has 
taken jurisdiction. 

Now, however, with the Status of Forces Treaty, we do have pri- 
mary jurisdiction. 

Mr. Kirpay. Will the gentleman yield ? 

Mr. Deverrux. When it just involves American citizens; yes, sir. 

Mr. Kutpay. Of course, the gentleman has commanded troops in 
many foreign countries. What happened was that in each individual 
case, you negotiated it out; didn’t you ? 

Mr. Devereux. Yes. We would send our shore patrol in and try 
to take them over if possible. But we had no right to do it. 

Mr. Kipay. That is right. But you would confer with the local 
officials and you would finally come to some agreement or under- 
standing, or you meet an impasse and they went ahead. 

Mr. Devereux. That is absolutely true. But today, under the 
Status of Tubces Treaty, we do have primary jursidiction. So I be- 
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lieve we have more protection now for our troops than we did prior 
to that time. 

Mr. Krpay. Mr. Chairman? 

The Cuamman. Mr. Kilday. 

Mr. Kizpay. While I still believe this is all academic since the de- 
cision in the Girard case, prior to that time, prior to the status of 
forces treaties I thought ‘it was clear that so long as a man was in 
the performance of duty within the enclave or cantonment and line 
of march, and so on, that there was pretty general agreement that he 
was under the exclusive jurisdiction of the sending nation. But once 
he left one of those categories, at least, it was very fuzzy as to who 
had him. 

Of course, all international law is rather uncertain. You don’t 
have the certainty that you do in law in the United States, where you 
have one court construing it and bringing it into conformity. 

Mr. Bow. And methods of enforcement which you don’t have in 
international law. 

Mr. Kitpay. This was very considerable doubt before the status 
of forces agreements as to the jurisdiction of the man off duty or on 
recreation and soon. You will agree to that, won’t you? 

Mr. Bow. I think that was a fizzy area, and as you say, no way to 
enforce it. 

The CHarrmMan. Thank you very much, Mr. Bow. 

As I say, it is a pleasure to have the benefit of your opinion on this 
subject. Thank you very much. 

Mr. Bow. Thank you, Mr. Chairman. 

The CuairMan. Now, members of the committee, for the time being 
we will set aside further consideration of the subject matter. 

(Whereupon, the committee proceeded to further business.) 


House or REPRESENTATIVES, 
ComM™MIrree ON ARMED SERVICES, 
Washington, D. C., Friday, July 26, 1957 

The committee met at 10 a. m., Hon. Carl Vinson (chairman) 
presiding. 

The Cuarrman. Let the committee come to order. 

Members of the committee, this is a continuation of the hearing 
on H. R. 8704. . 

Now, when the committee recessed yesterday we had the privilege 
of having the testimony of two of our colleagues. When the com- 
mittee recessed the previous day Mr. Sprague was testifying, he and 
Mr. Murphy. But I am going to ask that they withhold any further 
testimony. We will take the testimony now of our distinguished 
Secretary, Mr. Brucker, of the Army. 

Mr. Secretary, will you please come around. 

Members of the committee, Mr. Gates has a very important engage- 
ment this morning. We will take his testimony later on. After we 
finish with Secretary Brucker we will have the testimony of the 
Assistant Secretary of the Air Force. 

Mr. Secretary, the committee will be pleased to have you make 
any comments you desire in regard to this legislation dealing with 
the status of forces agreement. 

Secretary Brucker. Thank you. 
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Mr. Chairman and gentlemen, I have a prepared statement. Then, 
of course, I would be pleased to answer any questions after that time. 

The Crarman. All right, Mr. Secretary, proceed with your state- 
ment. Let it be printed in its entirety in the record. Let the Secre- 
tary make his statement without interruption. 

Secretary Brucker. Mr. Chairman and members of the Armed 
Services Committee of the House of Representatives, I would like 
at the outset to assure this committee of the Army’s genuine interest 
in the status of forces problem. We share the concern of the many 
Americans who, with their country’s interest at heart, have raised 
questions about the criminal jurisdiction provisions of the status of 
forces arrangements. Those of us in the Army who daily deal with 
the status of forces agreements understand this attitude, and we en- 
deavor to maintain a constant vigilance concerning the welfare of our 
servicemen who encounter some diffic ‘ulty which might lead them into 
a foreign court. 

The Army has about 4 parce of its personnel overseas and we 
know full well the desirability of trying offenses under our own 
Uniform Code of Military Justice. Manifesting this desire an Army 
directive was dispatched to our principal Army commanders about 
16 months ago. I quote three sentences of this directive which are 
particularly pertinent : 

It will be the responsibility of the designated commanding officer to assure 
that effective liaison is developed and maintained at all levels of command 
with appropriate officials of the foreign country concerned to the end that 
through the use of local procedures a maximum number of waivers of juris- 
diction may be obtained. Constant effort will be made to establish relation- 
ships and methods of operation which, in the light of local judicial processes, 
will result in waivers wherever possible. Similarly, efforts will be made in 
all cases, unless the circumstances of the case dictate otherwise, to secure the 
release of custody of an accused to United States authorities until completion 
of foreign judicial proceedings. 

Our contant objective has been to obtain from the host govern- 
ment, within the framework of our status of forces arrangements, the 
right to exercise criminal jurisdiction over our own soldiers through 
the Uniform Code of Military Justice. 

Now, | go to the background of existing agreements: 

America depends upon the alliance system for defense. We are 
training over 200 foreign divisions. I may say parenthetically in 72 
foreign countries. In addition, the United States stations almost 
one-half of its active divisions on foregn soil. In concert. with allied 
forces, our troops provide vital forward shield for our national 
security. This is a share in the great partnership enterprise. 

The strategic military concepts upon which the continued survival 
of the free world depends are based upon an effective defense from 
Communist aggression. These concepts have required that the free 
nations unite and be prepared to operate from bases around the pe- 
riphery of the Soviet Union. A mutuality of effort, to this end, now 
exists and its effectiveness may be measured by the continued efforts 
of the Communists to disrupt our alliances. Russia has seen in the 
implementation of our collective security arrangements the definite 
military advantages that accrue to the United States. 

If we are to preserve our freedoms it is absolutely vital that we man 
the ramparts not merely along the Atlantic and Pacific seaboards, but 
also along the lines of the Iron and Bamboo Curtain which they have 





3497 


erected. This concept is not seriously challenged by anyone who rec- 
ognizes the problem. 

These strategic locations are, in most cases, situated in the territory 
of sovereign foreign nations upon which we may enter only under 
two conceivable conditions. First, by unilateral actions and short- 
range demands which would inev itably alienate our essential allies. 

Secondly, we can do as we have done, respect. the sovereignty of 
our friends and allies and reach mutual agreement as to the conditions 
under which our troops, for our mutual ‘advantage, will be stationed 
in their territory. 

Accordingly, the United States and our allies have adopted the 
concept of a partnership. This partnership is based upon an under- 
standing of each other's principles and a willingness to recognize 
those occasions when long-range interests require mutual concessions. 
In the case of the United States and of our allies, it is in our mutual 
interest to maintain a vigilant, constant, and unrelenting pressure 
upon our potential enemy. Our friends must see us as true partners 
and accept our legitimate, logical requests. We must be ready to do 
the same. 

This keystone of our alliance, this trust, is what the Communists 
have continuously sought to destroy. Communists would like nothing 
better than to break up NATO and our alliances with other countries 
around the world, and to cause our troops to go home. Communists 
have been notorious for getting up movements such as “Americans go 
home.” It plays into their hands if we treat our allies as though they 
were mere satellites instead of partners in this great enterprise. 

The problem of the exercise of criminal jurisdiction is an easy one 
for the Communists to exploit. When a local resident is killed or 
injured, the fact of our alliance is easily clouded and, if the system 
of justice which the local residents know and understand, is not exer- 
cised, up goes the cry that we are conducting a military occupation. 

The status of forces agreements now in etlect were drawn up and 
approved as a mutual undertaking between sovereign states, working 
in partnership in an effort to avoid this target for exploitation by the 
Communists. For example, article VII of the North Atlantic Treaty 
Status of Forces Agreement, emphasizes the mutuality and assistance 
that each state should accord the other. 

These status of forces agreements represent, in the provision for 
criminal jurisdiction, and in many other areas which they cover, a 
series of concessions to mutual interest. The United States Supreme 
Court has recently and clearly reaflirmed the legality of exclusive 
jurisdiction in the host nation. In short, the Supreme Court. has 
ruled that an American serviceman on duty in a foreign country has 
no extraterritorial or constitutional right to be tried by American 
court-martial. Only where there is a specific status of forces agree- 
ment in effect is he protected by its provisions with reference to a 
trial by court-martial. Accordingly, it is the status of forces agree- 
ment whereby the host country concedes primary right to exereise 
jurisdiction to the United States in official duty cases and .those 
involving solely United States servicemen. This concession by our 
allies, and their w illingness to waive jurisdiction in so many cases, is 
clear proof of their desire to make our alliance work. In most 
instances, however, our allies remain as conscious of their own sov- 
ereignty as we are of our own. 
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Now, a brief analysis of the proposed bill: 

It is against this background, then, that I would like to consider 
with you H. R. 8704. The first nine lines of this bill constitute a 
flat prohibition upon military commanders, forbidding them to de- 
liver any member of the Armed Forces to the host nation for trial 
under the law of that foreign nation. It is only through the proviso, 
which is not a grant but a limitation of power, that a member of 
the services could be turned over for trial in a foreign court. This 

‘an come about only if the Secretary of a military service makes a 
unilateral determination that the alleged offense was one subject to 
the primary jurisdiction of the foreign court. 

Specifically, certain lines of the bill could be taken by allies as 
abrogation of the criminal jurisdiction portion of the Status of 
Forces Agreement, and thereby raise the possibility of abrogation of 
the entire status of forces document. For example: 


1. Page 1, lines 3 and 4: 
Notwithstanding the provision of any treaty or agreement to the contrary— 


could cause our allies to repudiate existing treaties following partial 
abrogation by Congress. 

2. Page 1, line 11; page 2, line 1 

* * * seek jurisdiction of any member of the armed services of the United 
States for the alleged violation of the laws of such foreign nation— 
applies only to cases where the host nation “seeks” jurisdiction and 
does not have custody. Hence, the result would be that the host 
nation would be tempted to arrest and hold Army personnel in the 
first instance themselves so they would not be compelled to “seek” 
a tion. 

. Page 2, lines 3-7: 

* * * the Secretary * * * shall determine whether such foreign nation has 

primary jurisdiction of such member and the alleged offense under the terms 
of such treaty * * * 
This would constitute a unilateral attempt to amend existing treaties 
with our allies by giving a service Secretary power to make a final 
determination, which authority now reposes by treaty in government- 
to-government negotiations. 

Mr. Kiritpay. Would you please repeat that last, Mr. Secretary / 

Secretary Brucker. The last sentence ? 

Mr. Kizpay. Yes. 

Secretary Brucker. This would constitute a unilateral attempt to 
amend existing treaties with our allies by giving a service Secretary 
oo to make a final determination, which authority now reposes 
y treaty in government-to-government negotiations. 

Mr. Kixpay. Reposes—Mr. C hairman, shall I interrupt the witness ? 

The Cuarrman. Well—— 

Mr. Kipay. I just wanted to ask what provision of the treaty sets 
that out. 

Secretary Brucker. It provides that where the two governments 
cannot agree upon it, it shall finally be left to a government-to-govern- 
ment negotiation. There is no other way in which it shall be done. 
There is no remedy, in other words, provided in the Status of Forces 
Treaty such as that which has been here proposed. 

Mr. Krrpay. Mr. Chairman, I shall defer any further questioning. 





3499 


Secretary Brucker. Shall I pause, Mr. Kilday—— 

Mr. Kixpay. Go ahead. 

The Cuatrman. Go right ahead, Mr. Secretary. We will get right 
back. 

Secretary Brucker. All right. 

Page 2, lines 12 to 16: 

* * * if such Secretary determines and certifies that such foreign nation 

does not have such primary jurisdiction under the terms of such treaty * * * 
such member of the armed services shall not be delivered to such foreign 
nation. 
This would attempt unilaterally to amend existing treaties with our 
allies by giving the service Secretary power to make final determina- 
tion to withhold turning an accused over for trial, which authority 
now reposes in gov ernment-to- government negotiations. 

When this analysis is considered against the language of the NATO 
Status of Forces Agreement the discrepane y between the implemen- 
tation of these requirements and our obligations under the treaty 
becomes obvious. The ultimate determination in the event of dis- 
agreement is left to negotiations directly between the two govern- 
ments. In Japan there is an intermediate step of negotiations in the 
joint committee. The construction of our international agreements, 
as any agreement between equals, cannot be usurped by a “unilateral 
decision of one of the parties, as this bill would require. 

Now, I go to the question of the effect on allies: 

As I have indicated, one of the ways in which our allies have 
clearly demonstrated their eagerness to work with us is in the high 
ratio of waivers of jurisdiction. This has come about by the por- 
tion of the status-of-forces agreements which requires the host nation 
to give “sympathetic consideration” to our requests for waiver. Of 
20,623 Army cases, subject to the primary jurisdiction of the host 
nation, 18,055 waivers of jurisdiction to the United States have been 
granted by the host nations. This constitutes 87.54 percent of all 

cases subject to foreign jurisdiction, that is in the Army. 

The closing lines ‘of H. R. 8704 would, by their terms, foreclose 
even on the highest level the consider ation which we are required, by 
solemn treaty obligation, to give to their requests. Our allies would 
undoubtedly consider this as a repudiation of our agreements and 
unless they acceded to our unilateral demands the inevitable result 
would be the withdrawal of our troops to our own shores. What 
nation could be expected to continue a partnership alliance based on 
trust and good wil when unilateral acts of one of the partners could 
destroy a portion of its sovereignty? Also in this connection it 
‘should be remembered that the status-of-forces agreements contain 
many other provisions that are quite favorable to our country by 
granting maneuver rights, free importation of materials, freedom 
trom taxation, use of utilities, and a host of others. Would we desire 
to lose these valuable rights ? 

It is evident, keeping in mind that these arrangements are equitable 
and workable, and that we continually seek and get jurisdiction over 
the overwhelming majority of our own troops, that such a unilateral 
redudiation could cause the crack in our defense alliances that the 
Communists have been trying so earnestly to bring about. Even if 
our allies do not consider this as an absolute repudiation of our 
agreements, it is probable that their immediate and normal human 
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reaction would be to cease their practice of giving sympathetic con- 
sideration to our requests. Waivers of primary jurisdiction by the 
host. countries running as high as 97.5 percent in Japan—those figures 
are for the Army; it is a little less, I understand, for the overall— 
would undoubtedly be sharply curtailed. This reaction could lead 
to trial by foreign courts of thousands of cases now turned over to 
American authorities for courts-martial jurisdiction. 

It may furthermore be expected that the working arrangements de- 
vised by our military commanders under the directive | quoted earlier 
will be nullified. Even though the question of who will try the case 
may be discussed, our Allies are usually willing to let us exercise pre- 
trial custody—the physical possession of the soldier—until the juris- 
dictional question is resolved. If host nations are advised, through 
the medium of this bill, that our commanders cannot, under any 
circumstances, waive our jurisdiction and that they will be given 
no part in the negotiation of primary jurisdiction, some foreign 
officials may well hold an accused soldier from the moment of his 
apprehension. This denial of physical control to us would preclude 
our exercise of jurisdiction. If we attempt to act unilaterally in our 
partnership, it would not be surprising if they did the same. 

If vigorously administered the present arrangement is equitable 
and workable. If we have no status agreement for our forces the 
law of the host nation alone would apply. You and I know that the 
American people would not long content themselves with that ar- 
rangement. Also in the absence of a status of forces agreement, each 
of the thousands of inevitable cases might stir up local and national 
animosities that would clearly jeop: ardize our alliance structure. 

Now I go to the effect on the serviceman himself. 

Under such an atmosphere, the practical aspect of custody as pre- 
viously mentioned becomes very real. For example, a soldier in a 
bar in Marseille is drunk and breaks a wine bottle over the head of 
a Frenchman. He is arrested and put ina French jail. What would 
happen now and what would happen without a status of forces agree- 
ment? Wemay expect from experience, under the present agreements, 
he would be released to the custody of United States authorities, 
waiver of jurisdiction granted, and tried under the Uniform Code of 
Military Justice. It is done every day. Alternatively he might be 
charged by the French court and released to pretrial custody of United 
States authorities. The case would be settled without raising an 
emotional or national issue. If the French officials did not have any 
voice in jurisdictional determination, such would not be the case. 
Having custody in 90 percent of the cases they would proceed without 
our consent to exercise their own jurisdiction, 

Now for a solution. 

If our alliances are to be sustained for the long pull in the struggle 
against communism, an integral and vital element of trust must con- 
tinue to underlie these covenants. On the one hand, the United 
States soldier is in that foreign land on an involuntary order officially 
given to him by the United States of America. He is not a tourist 
and he is entitled to have the benefit of a specific workable agreement 
with the host nation for judicial protection. On the other hand, the 
host partner is obligated to its citizenry to afford them legal recourse 
by their own laws, administered by their own officials, concerning 
crimes committed against their own citizens. 
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To expose the status of forces agreements to abrogation jeopardizes 
our alliances. Even without abrogation this bill would be tanta- 
mount to notice that we no longer respected our partnership. 

There is a much better way—and that is by turning our attention 
to better administration of what we have. There is no need to 
destroy our mutual treaty relationship—and certainly not until after 
we have tried harder to do a good iob on our own side. It is one of 
my highest obligations to the men who wear the uniform of the 
United States Army to afford them, as individuals, every possible 
protection, as they go about their daily task of contributing to the 
defense of our country wherever they are located. 

Protection of our servicemen overseas is a matter for strong ad- 
ministrative measures rather than legislation. Before resorting to 
the enactment of a law which could do irreparable harm to our de- 
fense alliances—which would attempt to change our solemn obliga- 
tions to our allies without consultation with them—we should explore 
every possibility of protecting our servicemen by every conceivable 
administrative measure. I believe sincerely that the immediate re- 
sult which you seek as well as the overall goal of national security 
should be met without legislation. 

The Cuatrrman. Thank you, Mr. Secretary. I want to compliment 
you on a very forceful and strong statement. It wil be of great aid 
and assistance to the committee in reaching a proper solution of this 
complex, emotional, and complicated matter. 

Now, Mr. Brooks, any questions? 

Mr. Brooks. I would like to ask the Secretary 1 or two questions. 
They pertain to the enforcement, that is the last paragraph of your 
statement. 

I think we brought the Girard case on ourselves. I think it was 
just as natural for it to follow what we were doing overseas as day 
follows night. a 

[ read, for instance, the statement of Colonel Jordan of the Eighth 
Cavalry Regiment in Japan, in which he said that during the morn- 
ing he was appalled at the large number of Japanese civilian tres- 
passers present in the area interfering with the conduct of the exer- 
cises—that is, a maneuver. In one case a group of 6 to 8 civilians 
pounced on a machinegun position as soon as the gun ceased firing 
and, before the gunner sould clear his weapon, physically pushed him 
away from the gun in order to retrieve expended cartridge cases. 

Now I could go along and add more to that. But that is enough. 

How can you, Mr. Secretary, or how can anyone—I will put it this 
way: How can anyone except our troops in Japan to handle a ma- 
neuver successfully under those circumstances/ Naturally, our com- 
mand—I want to compliment them. They took the live ammunition 
away from these men and gave them blank cartridges, because there 
are so many civilians in there. 

Now, I am sure you as the Secretary know that those conditions are 
going to bring on cases in the future like they have in the past. 

Lam wondering this, why we continue with those maneuvers under 
those circumstances / 

I would like to ask this, too, while Iam asking. Why didn’t we get 
some help from the Japanese police when we called on them to clear 
the area, and has any request been made for better cooperation in that 
respect ¢ 
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Secretary Brucker. Congressman, I share your concern and I know 
what you are talking about. That is what I meant in my last yara- 
graph; to be specific ‘about it, I think we all could do a better job. IL 
don’t want to condemn either Colonel Jordan or any of the officers in 
the absence of any specific knowledge about that particular morning. 
I think I could commend them probably for taking away that ball 
ammunition. Nobody knows what could have occ urred. 

Mr. Brooks. I want to commend Colonel Jordan. I think he is 
straightforward and he understands the situation. He called on the 
local police to clear that area and they did not take any action to help 
in that respect. 

Secretary Brucker. That is correct, and it is a very regrettable 
thing. That is why I say all the way through these inc idents develop 
just like an accident happens. You can see it happen before you get 
to the crossroad. 

Mr. Brooks. I want to take, Mr. Chairman, this opportunity to 
commend the President for announcing that he is withdrawing ground 
troops from Japan. I think we should do it. 

I don’t know, the time may be not far off when we ought to move 
down to Okinawa and handle our business out of Okinawa and let 
a alone. I would be glad to have your views on that. 

Secretary Brucker. Congressman, I wouldn’t want to relate in any 
way the withdrawal of the First Cavalry to any incident, Girard or 
any other. 

I may say to you, sir, that the time had come when sufficient Japa- 
uese ground troops had been trained and it had been felt for some time 
that the Ist Calvary should be removed or withdrawn from Japan. 

Mr. Brooxs. I think we could relate it, Mr. Secretary, rather to the 
fact that we have spent so much money dev eloping our own installa- 
tions in Okinawa that now the time has come when we should make that 
our bastion in the Far East. 

Secretary Bruckrr. Yes. 

Mr. Brooxs. Don’t you agree with me on that ? 

Secetary Brucker. I certainly agree with you there, and I think 
that Okinawa ought to be ours for a long, long, long time to administer. 
I think it ought to be very plainly known in the Far East that that is 
the center of our bastion. 

Mr. Brooxs. I think we ought to remind Japan that they repudiated 
Okinawa in the treaty of peace they signed, isn’t that true? 

Secretary panne I wouldn’t want to go into the question of the 
treaty and the Japanese relationship because we have so many rela- 
tions with her with regard to other matters. I would rather leave it 
on this basis, that we feel that as long as we have the tensions in the 
Far East we must have Okinawa as a center of operations—control 
as a ainst the Communist threat in that part of the world. 

Mr. Brooxs. Now, do you share my view that we can progressively 
move down to Okinawa and at least set up the situation where we can 
avoid the repetition of Girard cases! 

Secretary Brucker. Congressman, we can move to Okinawa and 
gradually we are moving troops and shifting them, and are redeploy- 
ing them and rechanneling efforts. We are always going to have— 
you can’t run away, or I can’t run away from the problem that faces 
me wherever my troops are. I would rather base it and face it right 
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here upon the basis that wherever they are the question is what is the 
thing to do, 

I say to you that the thing to do is to get at more vigorously the 
administration of this business by friendship and by every means 
possible by the people in whose country we are living, or having our 
troops. ‘There is a way to do it. There is an old-fashioned prin- 

ciple—and maybe I will be laughed at by saying it, but that is the thing 
called the Golden Rule. I still believe that although this isa pretty 
materialistic world, it might be wise for all of our people in the mili- 
tary to take the same position, that we would want to do to them the 
way we would want to be done by. I think that would do a lot of 
good in the administering of this business. 

Mr. Brooks. Let me ask you one more question: Now, these people 
were there to scavenge for expended brass cartridge cases. When I 

was in the Army—of course, that has been a while ago. And I was 
in the artillery. We tried to salvage brass. Do we make any effort 
over there to salvage brass expended cartridges / 

Secretary Brucker. We do make an effort to salvage them. The 
part with respect to these Japanese coming on is something that be- 
cause of the fact the Japanese used the same ground makes it a little 
difficult, because they are around there, and in it, and we go in after 
the Japanese, for instance, have used it for a day. Then these people 
come in, and it makes it a rather difficult thing to police it. 

Mr. Brooxs. There wasn’t any doubt in their mind, though, was 
there, that the Americans were using it at the time of the Girard 
case ¢ 

Secretary Brucker. That is right, we had the right to expel them 
by any means we saw fit. But that is just part of the problem. 

Mr. Brooxs. Don’t you feel if we are going to have maneuver over 
there, that allowing civilians to trespass like that, and scavenge am- 
munition, is just going to bring more and more problems on your 
status of forces arrangements { 

Secretary Brucker. No doubt about it. We must control an effort 
of that kind to see that that difficulty is minimized or eliminated. I 
think the troop commanders over there understand that, and are 
doing it. 

Mr. Brooks. I hope so. 

The CuairmMan. Thank you very much, Mr. Brooks. 

Mr. Arends, any questions 4 

Mr. Arenps. No. 

The CHarman. Mr, Kilday? 

Mr. Kiupay. Mr. Sonsuars, t I don’t believe it should be necessary 
for me to assure you that I have never advocated the abrogation of 
this treaty. Espec ially that should not be true in view of the fact that 
on two separate occasions I took the floor of the House to oppose 
amendments which called for or requested abrogation of a treaty. 

I might just say that I was not just a voluntary intermeddler in that 
connection. [ Laughter. | 

There were some who rather urged me to do it at the time, and it 
wasn’t easy to get members of the House to oppose those resolutions. 

I don’t believe it was necessary for you in making the point you 
coe made against this bill to cast me in the light ‘of one who has 
sought to abrogate the status of forces treaties. I have specifically 
stated that whether they should have been entered into, or not, they 
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were entered into in accordance with the formalities required by the 
Constitution. And the NATO Agreement had been ratified by the 
Senate. 

At the beginning of these hearings I stated specifically I had no 
pride of authorship in this bill, and that I was not adamant about the 
language, or about the proposed solution. _ So, frankly, I don’t believe 
it was necessary for you to cast me in that light. 

Secretary Brucker. Mr. Kilday, I do not cast you in the light of 
abrogating the status of forces agreements, and I certainly would 
want you to understand that that is not in any sense my purpose. My 
purpose was to say to the extent that we act unilaterally or require the 
unilateral change of the Status of Forces Agreement, to that extent i 
would be, in whatever words you want to refer to it—it would be to 
that extent abrogating that clause or that part of it. I did not cast 
you in the role of wanting to repeal them, or to abrogate them. I 
don’t believe you do. 

Mr. Kitpay. Now, let us get, then, to the legal parts of this. I know 
that you are very familiar with this because I have read your testimony 
and the statements that you have submitted to the various committees, 
and you were General Counsel before you were Secretary, and I know 
you are thoroughly informed. 

You do not take the position that we could not pass a valid law which 
would designate the offic tials of our Government who would make the 
decisions and administer the various things that might arise under the 
Status of Forces Agreement ¢ 

Secretary Brucker. No, I donot. I admit, and I concede, that you 
have the power. My purpose here is with respect to the exercise of 
your power. 

Mr. Kitpay. I stated in opening—you were here that day. I at- 
tempted to point out what from my concept we could do, and what 
we should do. 

Secretary Brucker. That is right. 

Mr. Kitpay. While we can render portions of the treaty null, that 
we should do that to the very minimum. 

Now, it is a fact, isn’t it, Mr. Secretary, that in the working group 
at NATO it was understood and ‘agreed that the sending nation would 
make the determination as to duty status ¢ 

Secretary Brucker. I don’t know that that was entirely clear, that 
that was the arrangement or the agreement. 

Mr. Kinpay. You were present at the committee hearings at the 
time that the State Department made a rather detailed statement 
that that was the case, Saas you? 

Secretary Brucker. I don’t believe so. It is not my recollection. 

Mr. Kizpay. You are familiar with the fact that England imple 
mented the treaty ? 

Secretary Brucker. Yes. 

Mr. Kitpay. And in doing so provided that her own courts would 
determine the active-duty status of our people? 

Secretary Brucker. That is correct. I am familiar with that. 

Mr. Kizpay. You will agree that she could have, legislating in the 
field, legislated exactly the opposite ? 

Secretary Brucxer. She could have, you say ? 

Mr. Kirpay. Yes. 

Secretary Brucker. Yes. 
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Mr. Kitpay. Just as we can here ¢ 

Secretary Brucker. That is correct. 

Mr. Kizpay. Legislate, that we have the right to do that 

Secretary Brucker. That is correct. 

Mr, Kupay. And my bill proposes that you, as Secretary of the 
Army, do that with reference to members of the Army. 

Secretary Brucker. That is right. 

Mr. Kutpay. That is in no wise an abrogation of the treaty, is it? 

Secretary Brucker. To that extent, I think it is. There is a little 
differsnde: of course, between the two situations, but to that extent 
I think it wold be. Because in the treaty it provides that the person 
who decides, that is, the United States, should give sympathetic con- 
sideration 60 the representations of the host nation ; this, to that extent, 
would wipe out that portion, and the Secretary would determine it 
absolutely and finally, himself. 

Now, if you wanted to place into the language of this bill some- 
thing that ‘paralleled that which is in the Status of Forces A gree- 
ment, so that the Sec retary exercised the power after 1 representations 
by the host nation, you might be paralleling the existing situation. 

Mr. Kimpay. But I don’t quite follow you. I would agree that 
the following language, that he shall not be delivered, and ‘so on, 
might have that. effect, might impinge on the treaty. But just in- 
vesting the Secretary of the military department with the power of 
determination—that alone would not have that effect, would it? 

Secretary Brucker. Yes, I think it would, sir. 

The Cramman. I would like for you to develop that and point it 
out. Because that, I think, is the very heart of the whole matter. 

Mr. Kitpay. May I ask that while you are doing that, you differen- 
tiate that from the action taken by England, to which we took no 
offense ? 

Secretary Brucker. The British action—it bothers me, frankly. T 
don’t think that their t: aking that action is other than a precedent, and 
perhaps not such a good precedent. But for us to take the same action 
with regard to matters—2 wrongs don’t made a right; even if it 
were wrong, or right, I think the British action must be based upon 
its own 2 feet. Do we want to do that sort of thing ? 

The second thing is -with respect to the matter of the treaty, itself. 

Now, as to the latter, I think that article XVIT of the Status of 
Forces Agreement—article XVI, I beg your pardon : 

All differences between the contracting parties relating to the interpretation 
or application of this agreement, shall be settled by negotiation between them. 
without recourse to any outside jurisdiction ; except where express provision is 
made to the contrary in this agreement differences which cannot be settled by 
direct negotiation shall be referred to the North Atlantie Council. 

Mr. Kinpay. Mr. Chairman, may I interrupt at that point? 

Now, this is not a portion of article VII of the treaty ¢ 

Secretary Brucker. No. 

Mr. Kitpay. This is a general prov ision of the treaty with reference 
to the interpretation of the treaty, isn’t it? 

Secretary Brucker. That is correct. 

Mr. Kirpay. It doesn’t relate to specific instances and specific facts 
or specific cases. It is the overall—— 
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Secretary Brucker. Overall interpretation of the agreement, itself. 

Mr. Kitpay. Interpretation. No way deprives us of the right to 
legislate, in my view. 

Secretary Brucker. Now, getting to the precise situation, advanc- 
ing again on this article XVI, back to the Status of Forces Agree- 
ment, I refer back, now, to VII, subsection 3 (c), I think it is, under 
that, is it not? 

Colonel Grape. Yes, sir. 

Secretary Brucker (reading) : 

If the state having the primary right decides not to exercise jurisdiction, it 
shall notify the authorities of the other state as soon as practicable. The 
authorities of the state having the primary right shall give sympathetic consider- 
ation to a request from the authorities of the other state for a waiver of its 
right in cases where that other state considers such waiver to be of particular 
importance. 

Now, what I have said relates to that. precise language there. 

My point is this: If the secretary of the service makes an empirical 
decision, and is authorized to do that, without giving sympathetic 
consideration to the host state, to that extent he is ignoring the specific 
terms of article VII, subsection (3) (c), because it requires that that 
sympathetic consideration be given, and that the two nations there 
met for the purpose of having something resolved. 

Mr. Kiipay. Then it is your position that the mere determination by 
the United States of the active-duty status would be in violation of 
the treaty ¢ 

Secretary Brucker. It is. 

Mr. Krupay. Did you say “yes”? 

Secretary Brucker. My answer is “Yes,” and to commit that to the 
service Secretary with the degree of finality that is here expressed in 
the bill, would accomplish that. 

Mr. Kivpay. Has that always been the position of the Department 
of Defense ? 

Secretary Brucker. I don’t know, sir. 

Mr. Kixpay. Has that always been your position / 

Secretary Brucker. | don’t know, sir. 

Mr. Kitpay. Or the Judge Advocate General’s position ? 

General Jones. I don't know that, sir. 

Mr. Kitpay. Mr. Chairman, I think I am going to have to read this. 
I believe this is General Jones, is it ? 

Secretary Brucker, General Jones is here, yes. 

General Jonrs. Yes. 

Mr. Kitpay. Who is General Hickman? 

General Jonrs. General Hickman is the Judge Advocate General. 

Mr. Kiipay. He is the Judge Advocate General ¢ 

General Jones. That is right. 

Mr. Kimpay. He is your Chief ? 

General Jonrs. Yes, sir. 

Mr. Kirpay. On March 29, 1955, during the hearings before a sub- 
committee of the Committee on Armed Services of the United States 
Senate relative to the operation of article VII- NATO Status of Forces 
Treaty, Gen. George W. Hickman, Jr., Assistant Judge Advocute 
General for Civil Law, Department of the Army, stated that the Turks 
had interpreted the status of forces agreement as vesting in the courts 
of Turkey final authority to determine whether offenses committed by 
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members of the United States forces actually occurred during the per- 
formance of official duty and that although the status of forces agree- 
ment would not specify who would have the final authority to make 
determination in such matters, it was the position of the Department 
of Defense, based upon the minutes of the NATO working group 
which drafted the agreement, that such determination should properly 
rest with the authorities of the sending state. 

General Hickman further stated that the British authorities, like 
the Turkish authorities, had also interpreted the status of forces agree- 
men as vesting in British tribunals final authori ity to determine 
whether offenses committed by members of the United States Armed 
Forces had actually occurred during the performance of official duties: 
and that the British Legislature in implementation of the status of 
forces agreement, Visiting Forces Act of 1952, specifies that the 
British court shall make a determination as to whether the offense did 
or did not occur during the performance of official duties. 

He indicated that this legislation was enacted by the British Par- 
liament even though the minutes of the NATO working group indi- 

cated that the final determination as to official duty offenses would rest 
with the military authorities of the sending state. 

So on a previous occasion before the Senate committee it was repre- 
sented that this is exactly the position of the Department of Defense, 
and the gentleman who is now Judge Advocate General of the Army 
so informed the Senate committee. 

That is no longer your position ? 

Secretary Brucker. I have stated the position, Mr. Kilday, that I 
take. 

Mr. Kiwpay. You will admit that that was a pretty good position, 
too, though, Mr. Secretary. 

Secretary Brucker. I will say this about it: As far as the official 
position of the Army is concerned, we would think that if this bill were 
enacted into law the Secretary could not and would not entertain the 
sympathetic consideration that is here contained, but he would make 
the final determination in his own right, and that would end it. I 
think that is the degree of finality you mean, sir. I don’t think you 
mean to put into it any sympathetic consideration by the sending state. 
Otherwise, you would have added it to your language. 

Mr. Kipay. On this question of determining duty status? 

Secretary Brucker. Yes. 

Mr. Kirpay. 1 regret to say that it appears on one occasion when 
it was to the advantage of the position of the Department you took 
one position, and now ‘when it appears to your advantage you are tak- 
ing the opposite position. 

Secretary Brucker. No; it does not appear to my advantage, nor 
am I taking the opposite position. I have not stated that. I state 
that the Army takes the position that if your bill, the language of 
your bill, gives power—— 

Mr. Kitpay. You know I am not insisting on this language, Mr. 
Secretary. 

Secretary Brucker. No. 

Mr. Krupay. Why can’t you admit as to whether we have it in this 
Sov ereign government to make the determination, just as it was un- 
derstood in NATO that we would have the right to do? 
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Secretary Brucker. You have the power to do it, to make that de- 
cision in law. 

Mr. Kinpay. And it was agreed that we would do it. Well, I don’t 
think we can get—we are at loggerheads, so we will go on. 

Secretary Brucker. All right. 

Mr. Kitpay. Now, Mr. Secretary, you could in the mechanies of 
handling these things, you as Secretary, with your machinery and 
administration of military justice, and all—it wouldn’t be admin- 
istratively impossible for you to handle this, would it ¢ 

Secretary Brucker. No; I could handle it from an administrative 
point of view, if you did one thing —— 

The Cuarrman. What is that / 

Secretary Brucker. And I would like to suggest that one thing. 

In your bill you speak of all cases here. Let me get that bill. Just 
a second. 

It is right here at the top. From an administrative standpoint, 
here is the thing that makes your difficulty here. If I may be priv- 
ileged to suggest it ¢ 

Notwithstanding the provision of any treaty or agreement to the contrary 
and then the rest of the language down to line 9. That includes, of 
course, every Offense of al] kinds. 

Now, the difficulty doesn’t come in the so-called misdemeanors, and 
they are the great number of the cases that we have. The difficulty 
comes in a few of the felonies. But let us take the felonies, as such. 
Even those would be able to be handled. 

Let me give you the figures on them so you may know what I am 
talking about here. 

If this were limited to the felonies that are involved, here is the 
typical figure of what we have as a caseload. From January 1, 1954, 
to the 31st of May 1957—that is a period of all of 1954, 1955, and 1956, 
and the first 5 months of 1957. Of 20,623 Army cases subject to the 
primary jurisdiction of the receiving states, these states waived their 
jurisdiction to the United States in 18,055 cases. This constituted 
87.54 of all cases subject to foreign jurisdiction. 

Now, included in these cases were the following crimes of violence, 
and that really is what I am talking about in the felony cases: 

Murder, rape, manslaughter, robbery, larceny, and related offenses, 
burglary, ‘and ager: avated assault. We have listed here during that 
period the number that we had of these major cases. Really, that is 
what you are interested in. Those are the ones that give the trouble. 
And the totals were as follows: 

Murder, 9; rape, 104; manslaughter, 221; robbery, larceny, and 
related offenses of that kind, 1,279; burglary, 84; aggravated assault, 
302. Or a total of 1,999 in that per riod. 

Now, those that were waived, in which the host nation waived to 
us for trial, and which we tried: 

Murder, waived 2; rape, waived 80; manslaughter, waived 68 ; rob- 
bery, larceny, and related offenses, 1,078; burglary, waived 77; ag- 
gravated assault, waived 251. Or a total of 1,556 waived. In other 
words, we got jurisdiction of 1,556. That left a difference of 475, I 
think it is, cases. 

Now, of that number of cases, we have broken down here the number 
of cases of each one—the aggravated assault right on up to murder. 
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The number of cases that were waived: the number where charges 
were dropped; the number of acquittals; and the number of convic- 
tions; and the sentences. 
The Cnarrman. Put that in the record, Mr. Secretary. 
Secretary Brucker. Put it in the record ? 
The CuarrmMan. Put all that in the record. 


Secretary Brucker. I will be very glad to. 


details, except to tell you what it shows. 
(The material is as follows:) 
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Disposition made by foreign courts of cases involving Army personnel, period 
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Secretary Brucker. It shows a caseload of the difference between 
1,556 and 1,999 that were actually tried by the foreign jurisdiction. 

Now in all of those cases where there were waivers, there would have 
to be some consideration given to them on both sides. 

So we may say that the caseload, in its totality of felonies, over 
that period, would be about 2,000. It is 1,999, to be exact about it. 
So when you divide it by the number of years, 3 years and 5 months, it 
would mea it down to—what ? about 500 or 600 of the felony caseload 
per yea Is that about correct ? 

( lonel Grapes. Yes, sir. 

Secretary Brucker. That we would have to entertain. 

Now may I say just this word in addition to that, because if you get 
a bill you have to get a workable bill and I think I ought to be fair in 
telling you how it should be done, if it is to be done. The service 
secretary would have to have the power—if you don’t let any military 
commander have anything to do with the waivers of jurisdict ion—and 
that would apply of course under the bill from even General Taylor 
right on down, because they are all military commanders under that 
language. It would have to be done by civilians. 

Now, while in some statutes you do resort to the figurehead—to the 
Secretary of the Army as a figure of speech—in your bill you do not, 
because in three places you make it very precise and the third time it 
iS sO precise that it says that the Secretary of the Army must make a 

certificate of that fact. 

So you would have to permit there being a delegation to say,, for 
instance, a man like Secretary Milton, to he Ip me on the matter, as the 
man in charge of manpower, to help me go over the matter of these 

cases and have the power, even though I certified to something in the 
end—to have the power delegated. Because you couldn’t even with a 
caseload of 500, do it also. 

Mr. Kitpay. I had no intention of anything of that kind. My idea 
was—we have attempted since the Reorganization Act of the Army to 
make all delegations to the Secretary, to avoid as much as we could 
delegations to various—oh, the Quartermaster General and just every 
body having had a lot of delegated power up to that time. We tried 
to draw them together and place them in the Secretary. 

That would be perfectly satisfactory. You could do it, just as you 
approve or disapprove a court-martial sentence. 

The Cuarrman. That is right. 

Secretary Brucker. I think there is a little difference here. ‘That 
is what I tried to point out to you, while you are still considering the 
bill. 

Mr. Kirpay. I don’t mean the old section—article 5014 procedure 
and the review boards and all that. 

Secretary Brucker. Yes. 

Mr. Kirpay. I mean the final authority and responsibility which 
you exercise in those instances. 

Secretary Brucker. I am very conscious of that. But I am also 
conscious of the fact—— 

The Coamman. Wait one minute, if Mr. Kilday and the Secretary 
will permit, let us finish with that language that you just read. 

What would be the effect if that language down to the proviso is 
completely stricken out? 

Secretary Brucker. If the proviso-—— 
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The Cuarrman. That would bring it down and narrow it merely 
to the question of sympathetic consideration, in section (c), and with 
this modification how it shall be done. 

Secretary Brucker. It would bring it right down to section (c), 
that. is correct. 

The CuarrMan. Eliminate all that, “notwithstanding the provi- 
sion,” down to the proviso. Strike that out. Then start with the 
proviso. But before you start there, let’s analyze the wisdom of 
leaving that out or keeping it in. 

Mr. Gavin. Before we start to proceed to perfect the bill, let us 
ask some questions, because you are going to offer the perfection of 
the bill before we get a chance to ask questions. 

The CHarrman. I am merely developing the fact that the Secretary 
just raised. 

Go ahead. I withdraw the question, Mr. Secretary. Go ahead, 
Mr. Kilday. 

Mr. Kinpay. I hope we will complete with the Secretary today be- 
cause I understand he is not going to be available, and I don’t want 
to interrupt your schedule. 

Secretary Brucker. That is right. Thank you very much. 

Mr. Kipay. I understand you have to leave on an inspection trip. 

I don’t know that I have anything further at this time. 

Secretary Brucker. Thank you. 

The Cuarrman. Mr. Cole, any questions? 

Mr. Cortex. I will pass for the moment. 

The Cmarrman, Mr. Gavin, 

Mr. Gavin. On page 6, Mr. Secretary, you state: 

Of 20,623 Army cases subject to the primary jurisdiction of the host nation, 
18,555 waivers of the jurisdiction to the United States have been granted by the 
host countries. This constitutes 87.54 percent of all cases subject to foreign 
jurisdiction. 

On page 7 you stute: 

Waivers of primary jurisdiction by the host countries, running as high as 
97.5 percent in Japan, would undoubtedly be sharply curtailed. 

Now the question I want to ask of you is this: Do you believe that 
the status of forces agreements with these various countries, with 
the exception of a small percentage of cases, is working out and has 
been working out satisfactorily ? 

Secretary Brucker. I do. 

Mr. Gavin. Do you think that implementing these agreements that 
we have with these various countries at this time would cause wide 
repercussions with the various countries, that would be difficult for 
our Nation to work out satisfactorily with these countries ? 

Secretary Brucker. Ido. I think we are in a very sensitive period 
right now, gentlemen. I don’t want to go any further than to give 
you—if I can convey to you, the seriousness of what I think about it. 
Because I am in touch with it, daily and hourly, and these cables 
come over my desk. I say this is a very sensitive period. I know of 
no more sensitive period, because alliances crack up awfully fast. 
Somebody once said about Napoleon, you know, that they thought he 
was a wonderful general until they found out he had only beaten 
allies. It is the hardest thing in the world to keep alliances and to 
keep allies and keep them going. 
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Because this business of having understandings and day-by-day 
friction which in the ordinary family is bad enough without having 
the thing extend to countries—it is a difficult period. I can’t con- 
vey to you any more than by speech this morning, or my voice, how 
difficult it would be if we are confronted with ‘something in addi- 
tion to that which we have now to do in connection with the status- 
of-forces arrangement. 

Mr. Gavin. How many countries do we have the status of forces 
agreements with ? 

“Secretary Brucker. Let’s see, there are 12 with NATO. We have 
an arrangement, administrative agreement, with Japan. 

I would have to enumerate them, and get them, and furnish them 
for the record here. 

Mr. Gavin. Approximately how many, that wili be satisfactory. 

Secretary Brucker. Well, 69 would be a rough figure. I am not 
sure it is 69 or 70. 

Colonel Grass. Sixty-nine, approximately. 

Secretary BRUCKER. ‘Approximately 69. 

Mr. Gavin. In the event we would implement the Status of Forces 
Agreement with any legislation at this time, would we then have te 
enter into discussions with these various countries relative to the im- 
plementation that we have made? 

Secretary Brucker. We would certainly—it would be best, cer- 
tainly, to do that. If there is going to be any implementation of it, 
there ought to be a consultation in advance. 

Mr. Gavin. Well, would you do that as a group or would you do 
it individually with each respective country 

Secretary Brucker. I would think that with the NATO group— 
there are 12 together—if you were going to do anything, the dis- 
cussions ought to occur with a group of that kind, because the other 
countries have sort of looked to NATO and NATO arr angements as 
the keystone of their aspirations for status-of-forces agreements. 

Mr. Gavin. What is your opinion as to the reaction in the NATO 
countries and these various other countries in event that we would 
implement this Status of Forces Agreement? What do you think their 
attitude would be? What do you think their reaction would be to- 
ward us? 

Secretary Brucker. I think it would be unpleasant, to put it 
plainly. I think the NATO countries would feel that the passage of 
this without consultation would be an exercise by the great United 
States of a sort of overriding power which might make it very un- 
pleasant in the happiness of the family that we are trying to develop. 

Mr. Gavin. You don’t challenge the right of Congress to imple- 
ment this Status of Forces Agreement if they care todo so. However, 
you do think it would be inadvisable at this time ? 

Secretary Brucker. That states it correctly. 

Mr. Gavin. I have no further questions. 

The Cuaimman. May I clear up one point? Now do you consider 
legislation of this kind in modification of the treaty or implementing 
the tre aty? Why isn’t it more of a modification ? ‘Because the treaty 
is already in operation. 

Secretary Brucker. I think this would be modification of the treaty. 
The Cuatrman. That is right. 
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Secretary Brucker. | can’t see it as an implementation of the treaty 
at all. 

The Carman. It is not an implementation of the treaty. 

Mr. Kinpay. Now wait a minute. 

The CrHarrkMan. Oh, no; not at all. Wait 1 minute. He made the 
statement. The treaty has been in effect so many months and so many 
years. Now, if a change in the treaty occurs, it is a modification of 
the treaty. 

Secretary Brucker. Well—— 

The Cuatrman. It may have the same effect, but, nevertheless, it is 
a modification of an existing treaty. Now—— 

Secretary Brucker. It would be a modification, of course. 

Mr. Kitpay. Well 

Secretary Brucker. My thought was just this: It is slightly in 
derrogation of the treaty as is. That is what I had in mind. 

The Cuamman. All right. 

Mr. Kitpay. May I ask the Secretary this: What difference does 
it make to a foreign nation whether the determination is made by 
the Secretary of State, the Secretary of Defense, or made by the 
Secretary of a military department? How could that possibly con- 
cern a foreign nation, what we do in our own country ? 

Secretary Brucker. Sir, it isn’t quite that simple as to what we do 
in our own country. It is what we do in their country that makes a 
great difference. 

Mr. Kirpay. Let’s keep to this issue. 

Secretary Brucker. The—— 

Mr. Kitpay. Wait a minute, Mr. Secretary. 

Secretary Brucker. Yes. 

Mr. Kintpay. Let’s keep to this issue. 

Secretary Brucker. Yes. 

Mr. Kitpay. You started off awhile ago saying about what might 
be done with reference to legislation, and so on. What T am asking 
you now it: Disregarding all of the provisions of my bill and talking 
about providing what official of the United States shall make these 
determinations, that couldn’t concern the foreign country ¢ 

Secretary Brucker. I think it would. I think it would concern 
them. 

Mr. Kitpay. You mean they would rather deal with the Secretary 
of State than with the Secretary of the Army ? 

Secretary Brucker. I think this about it, that when they look at 
the Secretary of State and the State representatives, that, to them, 
is the Government. When they look at me, that is the military. I 
think they would think quite differently about it if the military were 
given the last say on a matter of this kind. I frankly do. 

The Cuarrman, Well, Mr. Secretary, in that connection, there is a 
responsibility placed by statute on you of complete control of the 
military. 

Secretary Brucker. That is right. 

The Cuamman. Then in matters of this kind, then the Secretary of 
State or State Department officials are dealing with matters that 
strictly by statute are under the jurisdiction of the Secretaries of the 
armed services, because your responsibility is fixed by statute. And 
one of them is to maintain the troops and to keep the troops in the 
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proper condition and to see they get whatever the statute requires 
them to get. 

Mr. Gavin. May I continue? 

The Cuarrman. I thought you finished. 

Mr. Gavin. No. 

The Cuatrman. All right, go ahead, Mr. Gavin. 

Mr. Gavin. I wanted to ask him how long has the status of forces 
agreements been in effect. 

Secretary Bru CKER. Well, the Status of Forces Agreements have 
been in effect since 1953. It was negotiated under the Truman ad- 
ministration in 1951. 

Mr. Gavin. Since 1951? 

Secretary Brucker. That is right. 

Mr. Gavin. And how many cases have been handled in that time, 
of all violations? 

Secretary Brucker. Well, the figures are about 38,000. I think that 
isa rough figure. 

Mr. Gavin. I didn’t get you. 

Secretary BRUCKER. ‘About 38,000 is a rough figure. 

Mr. Gavin. 38,000. 

Secretary Brucker. All services, that is, Army, Navy and Air 
Force. 

Mr. Gavin. Is this the first time in the Status of Forces Agree- 
ments—legislation has been submitted to implement it, since 1951? 

Secretary Brucker. No. I think Congressman Bow has had other 
bills or amendments previous to this time. 

Mr. Gavin. I mean outside of Congressman’s Bow’s legislation and 
that proposed by Mr. Kilday. Since 1951, has there been any other 
legislation at any time introduced that would implement or modify, 
whatever term you want to use? 

Secretary Brucker. No, not with respect to this part, no. I think 
that is it. 

Mr. Gavin. And you are of the opinion that the Status of Forces 
Agreement with these various countries has worked satisfactorily ? 

Secretary Brucker. Yes, I think it is working out satisfactorily. 
And I think 

Mr. Gavin. With the exception of a few cases. 

Secretary Brucker. And I think the Girard case, being an excep- 
tion to the rule, rather points up the fact that there are very few 
cases that we can’t resolve successfully, and in that case it could have 
been, perhaps. 

The Cuarrman. Now, Mr. Secretary— 

Mr. Kinpay. It might be interesting, Mr. Secretary, to note that 
exactly one-half of the House of Representatives of the United States 
disagrees with your views, that it is operating satisfactorily. 

Sec retary Brucker. Well, I appreciate your problems. I am not 
unmindful of them. 

The CHatrman. Now, Mr. Rivers. 

Mr. Rivers. Mr. Secretary, I want to compliment the Army, since 
you are the witness this morning, I will compliment the Air Force 
later, for the magnificent way in which you have handled these things 
under the Security Act investing you, the Secretary, with adminis- 
trative supervision over the affairs of the Army. I want to congratu- 
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late you, Mr. Secretary, for the manner in which you handled matters, 
particularly in Germany, where you have no status of forces agree- 
ment. 

Now you have had some very, very serious incidents in Germany. 

Secretary Brucker. That is right. 

Mr. Rivers. And it was left. to you to determine and you have 
handled them commendably. I have in mind the rape case at Bam- 
berg and other serious violations. 

I am glad to see you say that we have the authority to proceed 
as we are proceeding. Because this is the committee, if we are to 
proceed, where it should be proceeded, if there is, there is going to be 
any procession. [laughter.] I don’t think it should be on the F¢ oreign 
Committee on Affairs. 

Secretary Brucker. That is right. 

Mr. Rivers. Foreign Affairs Committee. | Laughter. | 

I, for one, am tired of having this “hand of Esau and the voice of 
Jacob” proposition, if I quote the Bible correctly; and if I don’t I 
will unquote it and start off another way. [Laughter.| I have the 
floor. 

So this bill seeks to vest. in you the authority, where the Security 
Act intended that it should be. 

Now I have an amendment, Mr. Secretary, that I would like to 
bring to your attention, to this bill, if we decide to proceed with it, 
defining primary jurisdiction so there will be no question of the area 
in which you, with your distinguished record, should act. 

And I say this: 

For offenses solely against the property or security of the United States 
or offenses solely against a person or property of another member of the Armed 
Forces, and, (b) offenses arising out of an act of omission done in the per- 
formance of official duty. 

Now, I have asked Mr. Blandford to help me on that, and he says 
that comes from the interpretation as it is laid out in the treaty, about 
the primary jurisdiction. 

So there can be no question of the area in which you should work. 

And I think there would be no question as to the authority imposed 
on you. 

And I think, as you have observed, the Girard case has pointed 
up the things whic h have been brought to our attention. I don’t care 
a thing about Girard, other than the fact he ought to have his day 
before your tribunal. And I think you are perfectly competent to 
bring justice in that case, where it should be. 

But I mer ely want to say that. where you have been free, you have 
done a commendable job. And IT wan to congratulate you. 

Secretary Brucker. Thank you very much. 

The CrAtrman. Thank you very much. 

Mr. Rivers. I wanted to ask him about that primary thing. 

The Cuarrman. I won’t ask for a decision right now. 

Mr. Rivers. I want to ask him right now before he goes. 

Do you think that would help the thing? 

Secretary Brucker. That could be written in the bill. 

Mr. Rivers. To define what we mean by “primary”? 

Secretary Brucker. We would have to have—yes: it could be 
written in the bill. But we still need the amendment with respect 
to sympathetic consideration, if you are going to do it. 
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The CuarrMan. Now, wait a minute, Mr. Secretary. 

Mr. Norsiap. Mr. Chairman. 

The Cuamman. Mr. Norblad. 

Mr. Norsuap. In order to better understand the mechanics of this 
treaty, and its operations, Mr. Sprague was on the stand the other 
day and one of the other members, I believe Mr. Rivers or Mr. Kilday, 
I have forgotten which, asked with reference to the mechanics of the 
handling of the Girard case, as to how it was done, and who made 
the decision. He deferred the answer. 

Do you care to answer that question, sir? 

Secretary Brucker. Yes; to the extent that you would like, I will. 

The Girard case came up in just this way: You know about the 
shooting incident, itself. I will take it from there. 

His platoon commander, who was a first lieutenant, and was also 
the company commander, issued a certificate that the young man did 
this while in the performance of duty. That was then challenged 
by the Japanese local prosecutor, who said he was outside and beyond 
the scope of his duty. Then the matter automatically came to the 
regimental commander, this Colonel Jordan, that you mentioned 
here, and he concurred in the platoon and company commander’s 
report. 

The matter then went to General Carnes, who is our First Cavalry 
Division commander. He reviewed it, and took about a week to go 
all over the thing, and affirmed that decision. 

Then the Japanese still persisted, and said that the man was beyond 
the scope of his duty, and they pressed it very hard. So it was taken 
over to Gen. I, D. White, who is our Eighth Army commander, and 
who has the command headquarters in Korea, the Eighth Army. He 
reviewed it, and likewise concurred that the man did it while in 
performance of duty. 

The Japanese were still unwilling to take the decision of that man, 
and it was referred to General Lemnitzer, who is our overall and 
United Nations commander, and wears two hats over there. He is 
now back here. He spent three weeks, and went into the whole thing, 
and finally concurred in the certificate that was issued by the platoon 
commander. 

In the meantime—and events have caught up with what I am now 
saying because this took a little while to do—the Japanese had stated 
that under the terms of the treaty they wanted this considered by 
the Joint Committee, which is an addendum which they have which 
the NATO Status of Forces Treaty does not have. 

It was there taken and referred to a subcommittee on military 
affairs, in which a lieutenant colonel, I understand, was the American 
member of the subcommittee. That subcommittee could not agree upon 
the matter. They were at loggerheads on it. They finally reported 
to the main committee, the Joint Committee, that they couldn’t agree. 

The Joint Committee then at the request of the Japanese considered 
the matter, and they likewise could not agree upon it; the Japanese 
member contending for their position and the American member— 
by the way, it was a representative of another one of the military 
branches, but represents, usually, and is the member on that joint 
committee for all affairs, a member of another military force being 
on that committee, and that committee, likewise, disagreed. , 
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It was then sent back by cable to the Pentagon for instructions. 
Instructions in the Pentagon weer issued upon a routine basis. 

Mr. Norsiap. By whom? 

Secretary Brucker. By the legal department of the Army and of 
the Department of Defense. 

Upon a routine basis, that reply was given back to them with regard 
to the performance of that duty. 

When that cable got back there was resistance to the Japanese 
request, for, I think, about a week, and finally the American member 
of the joint committee agreed to give, or not to assuine or assert juris- 
diction, and the Japanese contended that they then had jurisdiction. 

Mr. Norsrap. I understand, then, that the legal department in the 
Department of the Army and Department of Defense made the de- 
cision, and it did not go any higher, to an Assistant Secretary or to 
yourself ¢ 
' Secretary Brucker. There are two things in there. They made the 
understand what you mean by that, to anybody. 

Mr. Norsiap, Yes. 

Secretary Brucker. It was not kicked up. The first I heard about 
was when I was in Pittsburgh on Armed Forces Week. 

Mr. Norsiap. Thank you. 

The Cuairman. From what you said, then, the decision was made 
by the legal department of the Department of Defense in connection 
with it—— 

Secretary Brucker. No, sir. The decision of what to wire back 
was made by the legal department. 

The CHAIRMAN. Yes. 

Mr. Gupser. What did they wire back ? 

Secretary Brucker. That decision was sent back to the committee. 

Mr. Gupser. What did they wire back? 

The CHarrMaAn,. Order. 

Mr. Gupser. Excuse me. I am sorry. 

The Caamman. Go ahead. 

Secretary Brucker. The wire back was that the American position 
was sound, that the man was in their opinion in the performance of 
duty, but that if there was final insistence upon this by the Japanese 
he was authorized to yield or to concede jurisdiction. 

But that, as L say, went back to the individual, and he for about a 
week, I think, resisted jurisdiction, and finally capitulated and agreed 
to Japanese jurisdiction. 

The CHarrMAN. Are you finished on that phase? 

Mr. Norsiap, That is all, Mr. Chairman. 

Mr. Brooks. I want to ask one question there at that point. 

What about this action here of the Secretary of Defense and the 
Secretary of State ? 

Secretary Brucker. Well, that occurred later on. When the con- 
cession had already been made, the Japanese immediately filed charges 
in their court, set the case for trial, and that was the posture in which 


the Secretary of Defense and Secretary Dulles then considered the 
matter. 


Mr. Core. What were the charges? 

Mr. Brooks. What was their consideration ? 

Secretary Brucker. The charge was involuntary manslaughter. 
Mr. Brooks. What was their consideration ? 
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Secretary Brucker. What was their consideration ? 

Mr. Brooxs. What was their determination when they considered 
it? 

Secretary Brucker. That was published. It was this, that the 
matter had gone so far that the determination had already been made, 
and that it could not be retrieved. 

The Cuatrman. Now, Mr. Secretary—— 

Secretary Brucker. "And jurisdiction should be given to. the 
Japanese. 

The Cuairman. Why would a foreign nation be disturbed if Con- 
gress modified the agreement. by saying positively in language that a 
certain individual of the Government should make the decision ? 
Now, as it stands today, it is presumed to be made by the State De- 
partment. How could a foreign government be disturbed if we said 
the pan who was in charge of the troops make the decision—— 

Secretary Brucker. Mr. Chairman—— 

The Cuairman. That is what this bill seeks to do, to pinpoint who 
in our Government should do it. Am I correct in the statement that 
there is no language in the treaty or the agreement—TI know there is 
none in section C—designating who should do it? Ordinarily, the 
State Department does those things. 

Now, how could a foreign government be disturbed if we said the 
Secretary of the Army, the Air Force, or the Navy makes the decision ? 

Secretary Brucker. I don’t presume to say how the host nations 
operate in their thinking apparatus. 

The Cuatrman. Isn’t that the main objective of this bill? 

Secretary Brucker. Yes. But I do know this, that if you reverse 
the ordinary channel of negotiations, and if you impose a military 
person to make a decision, that sends up a flag immediately to any 
foreign nation, because they are from time immemorial accustomed to 
the way of negotiating as between nations ona government-to-govern- 
ment basis, and if you impose or place there a military decision or 
one by a military authority—and in that case the highest in the depart- 
ment—who would be presumed to lean on his own side rather than 
lean for a government—— 

Mr. Kitpay. What military person do you refer to? 

Secretary Brucker. I am referring to the service Secretary of a 
department. 

Mtr. Kitpay. What became of our civilian-control concept, if you 
are a military man? 

Secretary Brucker, You are now asking about the opinion of the 
foreign nation. When you deal with them on the basis of the top 
military man—— 

Mr. Kitpay. Mr. Secretary, the officials of these foreign nations who 
deal with these things—maybe their people don’t, but the people who 
deal with them know the insides of the operations of our Government, 
even perhaps better than our own know theirs; you are our civilian 
control man. I just know if that law had been in effect, and if this 
had been bucked up to Brucker, this question would have been 
avoided. I have absolute confidence in what you would have done, 
and I think what you did do when this thing came up. | Laughter. | 

The Cuatrman. I think the Secretary should clear up why it would 
disturb a foreign government if Congress modified the existing agree- 
ment, or treaty, and designated a civ vilian, who is in ch: arge of one of 
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the military branches, to make the determination. That is all this 
particular bill does. 

Mr. Coz. May I get a clear understanding of the Secretary’s posi- 
tion. 

L understand in the Girard case, the Japanese have no criticism of 
handlimg that negotiation by the military. It started off with a lieu- 
tenant, and then a colonel, and then a general, and right on to the top 
person, General Lemnitzer. The Japanese didn’t resist the decision 
being made by a military man. 

But your view is that if the law requires the decision to be made 
by a civilian above the military, professional man, that they might 
dislike that ? 

Secretary Brucker. No. 

Mr. Coir. That, to me, is inconceivable. 

Seeretary Brucker. I haven’t made it clear to you, Congressman 
Cole. In the passing up of this decision in the Girard matter as to 
whether he was in the performance of duty, that was in an abundance 
of caution on our side of the picture to see whether the military au- 
thority felt or not as the lower authorities did on that subject. It 
had nothing to do with arrangements with the Japanese vis-a-vis the 
two Governments. Because that relationship under the treaty is es- 
tablished in the joint committee. 

Mr. Coir. Who is on the joint committee / 

Secretary Brucker. The joint committee consists of some Japanese 
representatives and some American representatives. 

Mr. Core. Are our military representatives military people? 

Secretary Brucker. Yes; they are. 

Mr. Corn. All of them ? 

Secretary Brucker. Yes; all of them are. 

Mr. Carr. No State Department people on that negotiating com- 
mittee ¢ 

Secretary Brucker. Not on the joint committee, but they are, of 
course— 

The Cuarrman. And, as a matter of fact, Mr. Secretary, the mili- 
tary, as the statistics will show—there are a great many cases where 
joint consideration was given—have turned ‘them over to the host 
nation. 

Mr. Devereux. Mr. Chairman. 

The Crarrman. How can a foreign government say that because 
the Secretary of the service instead of the State Department is mak- 
ing the determination—how can they be disturbed about that? 

Mr. Arenps. Mr. Chairman, will you yield? I think this will 
throw a httle light on the matter. 

In this particular instance the military made a decision ? 

Secretary Brucker. They had. 

Mr. Arpnps. And in this particular instance when the State De 
partment became involved there was a change in the decision ¢ 

Secretary Brucker. No, I won't say there was a change in the de- 
cision when they became involved. TI think it was ahe ad of that, be- 
cause the decision was made by the representative on the joint com- 
mittee. 

Mr. Arenps. Yes. 

Secretary Brucker. Who yielded, and conceded jurisdiction, and 
it was after that that the State Department became interested. 



















3922 








Mr. Arenps. It was after that ? 
Secretary Brucker. Yes, it was after that. 

Mr. Arenps. I am in error, then. 

The Cuarman. Then a foreign government would only say Con- 
gress had seen fit to make the decision by the head of the service de- 
partment instead of by the State Department. That is all they could 
say, isn’t it? 

Secretary Brucker. No. I think this, Mr. Chairman, if I may be 
permitted to answer you. 

The Cuairman. All right. 

Secretary Brucker. If you would write into subsection (c) the 
Secretary of the Army or of the service should make it, with the other 
qualifications that are there, then you would be substituting one for 
the other, if what you want to do is substitute the service Secretary 
for the State Department. 

But unless you write it in the same way, with the sympathetic con- 
siderations, and all the rest, then it is altered. 

I also want to finish, if I may 

The Cuarrman. I will tell you exactly what is running through my 
mind, and when we get down to discussing the terms and phrases of 
the bill I propose to offer something along that very line. 

[ have this: 

Unless the Secretary determines that the request for jurisdiction of such for- 
mation is entitled to sympathetic consideration justified by the unusual cir- 
cumstances— 





and so on. 

I think we can all get together on this, because we are not very much 
apart on it—unless you take the position that the State Department 
should be at the top instead of the service Secretary being at the top. 

Secretary Brucker. Mr. Chairman, I am not—I don’t desire, of 
course, to get into any discussion about State versus Secretary of the 
Army. And I hope that I may be interpreted correctly on it. 

But my reason is not, first, to avoid responsibility, because I take 
it anyway regardless of what this bill may be. I take the responsibility 
of my own service to see that a plan is followed and that the right 
decision comes. It is not to avoid my duty at all. 

It is because of my fear that in this very sensitive situation in which 
we are at the moment, where we are trying patiently to keep the 
pressure on the Russians, that if we start anything that makes a 
erack in the family whereby they can say that Congress, without nego- 
tiating, without discussing it in NATO, without any of these pre- 
arrangements, or without doing what this says—that if you are dis- 
satisfied and want to junk it and serve notice, and then we have a 
year to talk it over, it is my fear, going into that situation at this 
moment under those circumstances and without any preparation of 
any kind, that legislation is not the thing, but that administration 
at the moment is indicated. 

Now, if you think that administration falls down and that we 
don’t do a good job, then certainly these negotiations with these peo- 
ple with respect to altering ought to be done as a very minimum. 

The CuarrmMan. Well 

Secretary Brucker. Rather than the enactment of legislation and 
serving notice by sending them a copy. 
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The Cuamman. In view of that statement, let us be frank and 
candid. Now, here is the situation. I will repeat it. In the last 
8 or 4 sessions of Congress, every time the mutual-security bill was 
up and when the mutual-security appropriation bill came on the floor, 
we had the Bow amendment dealing with the subject. 

Mr. Rivers. Even on the ship bill. 

The Cuarrman. I know of his keen interest in the Status of the 
Forces Agreement, and I have several times spoken to Mr. Kilday 
and several times the Speaker has spoken to Mr. Kilday, to join and 
use his outstanding legal talent and knowledge of this subject matter 
to combat the Bow amendment. 

Now, the Girard case comes along. There is a great deal of emo- 
tion on it. We have already been served with notice that a limita- 
tion will be offered on the floor dealing with it when the appro- 
priations comes up. If we don’t do something in some kind of 
legislative form, and this is the proper place to do it by legislation, 
we might be confronted with the proposition on the floor of the 
House—because there is a great deal of emotion in this matter. And 
it is easy to make statements about “American troops being tried by 
foreign courts,” “we are not going to turn American troops over to 
a host nation,” and all those kinds of argument. We might wind 
up with something that will cause a considerable amount of friction 
with our allies. 

Now, we are trying to solve this problem, and we are trying to 
approach it in a way that is not going to disturb our allies and our 
cordial relationship, but at the same time try to meet an issue that 
is not only in the minds of Congress, but in the minds of the country. 
T think by just a little study and a little cooperation we can at least 
adjust this matter whereby we won’t endanger any ax blow on the 
whole status-of-forces agreements. 

Mr. Morris. Mr. Chairman 

Mr. Devereux. Mr. Chairman. 

Mr. Morris. May I make this one observation ? 

Mr. Arenps. Let me ne say to the Secretary that I think his 

1e chairman’s statement was very good and 





statement just prior to t 
very much to the point. I entertained the same fears that you have 
about what might happen. I don’t think you can call it a change in 
rules, or anything like that, quite comparable to what might be done 
in a contest of one kind or another. The whole thing just worries 
me. I think the average Member of Congress today has that same 
worry. 

While we don’t have the fear the chairman spoke of, yet it is a case 
of meeting the thing right here. 

The Cnatrman. Mr. Secretary, may we go back to the first proposi- 
tion. I will give you the benefits of what has been running through 
my mind. 

_ Mr. Devereux. Mr. Chairman, I have been trying to get recogni- 
tion. 

The CuatrMan. Yes, sir; we will all be given recognition. 

Go ahead. ; 

Mr. Devereux. Mr. Secretary, one thing I would like to clear up in 
my mind: It is my understanding that in the footnotes to the agree- 
ments with Japan, that the final determination as to whether or not 


86066—57—No. 56-———-7 















3524 


a man be in the performance of duty or not rests with the Japanese 
judge; is that the case? 

Mr. Brucker. No; it does not. 

Mr. Devereux. It does not? 

Secretary Brucker. It does not. ivf 

Mr. Deverevx. Allright. Now, the question about when it is clear 
that a man is on duty. A letter from the President to Mr. Martin 


stated: 


It has been, is, and so far as I can foresee, will be our policy not to waive the 
primary United States right to try where the performance of duty matter is 
clear. Asa matter of fact, no waiver of primary United States right to try has 
ever been given where the matter was clear. 

(Secretary Brucker nods.) 

Mr. Deverevx. As far as I can see, that is not very consistent with 
the findings of the military people all the way up the line. 

Secretary Brucker. Congressman Devereux, I think that in the 
Girard case there was a little blurring, because it is very close to the 
line. 

May I answer that, sir, or is your time—would I be taking your 
time, if I did ? 

Mr. Deverevx. Go ahead. 

Secretary Brucker. My answer to that is this: In my mind it is 
clear, but I can easily see how a person could listen to the claim of the 
Japanese in this, that even though this man was on duty—and this is 
their claim, at least—that this man violated that duty by going so 
far out of the scope of his duty in shooting the woman, and so on, 
that he no longer did it as a part of duty or in the performance of duty, 
but that is was outside the scope of his duty. 

Now, that is taken as an analogy and there is authority for that in 
the American law of agency, where a person takes an automobile— 
belongs as a chauffeur for an owner—and he drives it away from the 
place where the owner tells him to go, and he is in an accident of some 
kind. 

Question: Is the owner liable? Under the law of agency, if he 
goes outside the scope of the agency, he, of course—the owner—is not 
hable under certain circumstances. Under some other circumstances, 
he is liable. 

So there was a question, and there was a blurring. And here is 
how it was: 

First, the Japanese took the position that this was willful, that it 
was tantamount to being willful, and therefore beyond the scope of 
negligence, and into the field of willfulness. If that is true, of course, 
it could take a man beyond the protection of the law. For this rea- 
son: We had a serviceman who was a military policeman over there, 
and it was his job to go around all over the town and pick up these 
wayward people and take them back, and in the course of his ad- 
ventures“he goes to questionable places, such as houses of ill fame. 
When he was there, and in the house of ill fame, instead of appre- 
hending and arresting men who were there, which was his duty, to 
look after, and so on, and clean up, he raped a Japanese woman. 

Now, the question arose, does that, while [laughter]—while this 
fellow was in the performance of his duty as a military policeman in 
going to this place, was he under the performance of duty, still under 
that cloak of immunity. 
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Of course, without any of the humor in the case, that falls on the 
other side. And that is clearly not within the performance of duty 
and, of course 

Mr. Kizpay. Will the gentleman yield ? 

Mr. Devereux. May I just 

Secretary Brucker. Can I finish this? I would like to just finish 
it by saying this: 

This Girard case is clear to me. I think, of course, that the com- 
manders made the right decision on the way up, and that is the way it 
should be, and the man was in performance of duty. But it isn’t so 
clear. It is a borderline case, and might under the theory that the 
Japanese have, have fallen on the other side of that picture. 

I think they blurred a little of what we might call culpability, and 
out of it derived jurisdiction. 

Mr. Devereux. Allright. Now, we get back tothe question. Iam 
not an attorney, so I am not versed on these legal matters. However, 
if we apply—is it the law of agency ? 

Secretary Brucker. Yes. 

Mr. Devereux. Had the United States accepted responsibility and 
made compensation, and tried the man right away, in my judgment 
the whole matter would have been settled immediately. 

Secretary Brucker. You are right. 

Mr. Devereux. I think administratively we made a terrible mis- 
take on the whole proposition. 

Secretary Brucker. I think we should have tried him immediately 
although there is reason to say no on that, too, because the treaty, o 
course, provides that they shall have the opportunity at least to make 
representations tous. But I think that all could have been done within 
a very short time. But that is done. That is my hindsighting it, 
and I realize—— 

Mr. Devereux. It is clear in your mind, however, that none of 
the footnotes on the agreements with Japan indicate that a Japanese 
lawyer has the right—I mean a Japanese judge has the right to de- 
termine whether or not man can be on duty ? 

Secretary Brucker. Some respectable legal authorities in our De- 
partment think that he could argue it. I do not. I give you the 
same answer I did in the first place. 

Mr. Morris. Mr. Chairman 

Mr. Devereux. It seems to me it was testified over in the Senate 
to the effect that a judge did have, a Japanese judge would in this 
case have had the right to make that determination. 

Secretary Brucker. No; I don’t believe he does. And I think 
this about it, that that refers to the time when there is a trial in the 
Japanese court. If that occurs, then the cerificate that he was in 
the performance of duty is prima facie evidence, but subject to re- 
buttal. 

Mr. Price. Mr. Chairman. 

Will the gentleman from Maryland yield for just one question 
on the Girard case? 

Mr. Devereux. Yes. 

Mr. Paice. How soon after the Girard incident did the command- 
ing officer of the platoon issue his certificate that this was in the 
performance of duty ? 
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Secretary Brucker. About a week, I should say, or less, there- 
abouts 

Colonel Grass. Nine days. 

Secretary Brucker. Nine days. 

The Cuarrman. Any further questions, Mr. Devereux? 

Mr. Devereux. Just one further question. 

The Cuarman. All right. Go ahead. 

Mr. Devereux. I don’t know whether this can be asked in open 
session, or not. Are we going to have an opportunity to have a closed 
session ? 

The Cuarrman. Well, we may if the facts warrant it, but let us ask 
all we can now in open session. 

Mr. Deverevx. All right, sir. 

Mr. Bates. Mr. Chairman. 

The Cuatrman. One minute. Any further question, General Dev- 
ereux ? 

Mr. Devereux. No, sir. 

Mr. Price. Mr. Chairman. 

The Cuamman. Mr. Price. 

Mr. Price. Mr. Secretary, this is a bill which has to do with the 
delivery of military personnel accused of crimes subject to foreign 
jurisdiction: In the number of felonies that you have listed over a 
period of 3 years, some total close to 2,000, in how many of those 
cases were the arrests made by the foreign power and original cus- 
tody held by the foreign government ? 

Secretary Brucker. I don’t have those figures, Congressman. 

Mr. Price. What I am trying to get at—— 

Secretary Brucker. I would say the great majority of them were. 

Mr. Price. How many cases are we talking about ? 

Secretary Brucker. About 2,000 cases we are talking about, and I 
would say in the great majority of them—— 

Mr. Price. Yes. 

Secretary Brucker. Arrests were made by the Japanese and the 
other authorities. 

Mr. Price. In other words, they would already be in foreign 
custody ? 

Secretary Brucker. That is right. 

Mr. Price. And under the present system, the way you have been 
operating under the status of forces, they usually turned these boys 
right back to our authorities ? 

Secretary Brucker. That is right. 

Mr. Price. And they are held on our military reservations until 
the question of final jurisdiction is resolved ? 

Secretary Brucker. That is correct. 

Mr. Price. Now, if we change that arrangement wouldn’t they be 
held in a foreign prison ? 

Secretary Brucker. They could. That is what I am pointing out 
here, that we might lose not only the jurisdiction but the possessory 
right to the custody of them because they will retain them if that 
is the case. They could retain them in their own custody and not 
turn them over. 

The Cuairman. Mr. Cunningham. 

Mr. CunnincHam. Mr. Chairman. 
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I want to thank the Secretary for clearing up a number of points 
that have been bothering me, but I am still very much disturbed about 
one phase of this. Unless in the agreement or treaty we have with 
Japan there is a footnote or a reservation giving us the right or the 
power to modify without their consent, how can this Congress do 
anything to change that treaty, without Japan agreeing to what we 
do? That is Gandamannil to me as a matter of treaty law, which is 
over and above the Constitution. I just can’t see how we have any 
right to do anything, unless we reserved that right in writing in the 
agreement we already have. 

Secretary Brucker. Well, that is a matter for the legal authorities 
to determine. 

Mr. CunnincGHAM. You are a pretty good lawyer, I know. 

Secretary Brucker. Thank you very much. I think Congress does 
have the power to pass 

Mr. Cunnincuam. I withdraw the question and change it in this 
manner : Do you know of any reservation ¢ 

Secretary Brucker. No; there is no reservation. 

Mr. Cunnincuam. Or any footnote in our particular treaty with 
Japan that would permit us to change it by legislation ¢ 

Otherwise, it seems to me that any law we pass would be null and 
void, and of no force and effect, as far as Japan is concerned. 

The Cuarrman. No, Mr. Cunningham. 

Mr. Kitpay. No. 

Mr. CunnrncHam. I am asking a question and trying to get an 
answer to that very thing. If it is not null and void, there must be 
a reason, and that is what I am after, Mr. Chairman. 

Mr. Kinnay. The Girard case. 

Secretary Brucker. I know of nothing, footnote or otherwise, that 
contains anything that contemplates action by either of the parties 
whereby unilaterally they can amend it. I know of nothing in the 
footnotes—— 

Mr. CunninGHaAM. My last question, then: Can we unilaterally 
change a treaty ? 

Secretary Brucker. I think we can do it legally. But I think the 
effect of it would be—the modification would be such that the conse- 
quences would be great. 

Mr. CunnincuHaM. We could do it by brute force, if we wanted 
to. And that is the only way we could make it stick, if the other 
country wanted to fight us. 

The Cuamman. Not by brute force. You can do it by legislative 
enactment. 

Mr. Cunnrineuam. Not unless the reservation power exists, Mr. 
Chairman. You have to get the consent of the other party to a 
contract. 

The Cuamman. No, Mr. Cunningham, you are clearly wrong about 





it. 

Mr. Brooxs. Will the gentleman yield ? 

Mr. Cunninenam. Yes. 

Mr. Brooks. It can be done by following the terms of the agree- 
ment which provides for changes. 

Mr. CunninerAm. That is what I am asking. 

Mr. Brooks. Isn’t that right, Mr. Secretary ¢ 

Secretary Brucker. I didn’t hear it. 
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Mr. Cunntncuam. In the terms of the agreement you have provi- 
sion for changes or modifications? 

Secretary Brucker. In the provisions 

Mr. CunninenAm. That was my question. 

Mr. Brooxs. Yes. 

Secretary Brucker. That is what I would like to respond to. 

Mr. Brooxs. I would like for him to answer it, too. 

Secretary Brucker. In the agreement it provides—in the NATO 
agreement it provides that if a party desires to recede from the terms 
of it, it may within a certain per iod of time serve notice, in whole 
or in part, and in following that you give the notice, negotiations 
occur, and you can at the end of that time if you desire to break it off, 
doit. That is the provision of the treaty, itself. 

The Cuarrman. Mr. Brooks. 

Mr. Brooxs. Mr. Secretary, it is a little more than that; isn’t it? 
As I read it, it is a little different ? 

Secretary Brucker. Now, here is the provision in the Japanese 
administrative agreement—was I interfering with somebody there? 

The CHarrman. Go ahead. 

Secretary Brucker. Article XXVIII of the Japanese administra- 
tive agreement—it is on page 22 of the little folder, if you have it, 
reads as follows, Mr. Cunningham. 


XXVIII. Hither party may at any time request the revision of any article of 
this agreement, in which case the two governments shall enter into negotiation 
through appropriate channels. 

Mr, Cunnincuam. That answers my question. We would have to 
submit any law we passed to them for their approval. 


Mr. Kiwpay. No. 

Mr. Cunninenam. As a result of entering into an agreement, 
negotiation. 

Secretary Brucker. May I answer that? 

Mr. CunNINGHAM. Yes. 

Secretary Brucker. I think this contemplates that if we do want 
to do anything, that we do it that way. It contemplates that. How- 
ever, I do not say that we do not have the legal power. 

The Coamman. Of course, Mr. Secretary, you recognize the fact 
that Congress has the authority and the legal authority ? 

Secretary Brucker. That is right. 

The Cuarrman. To modify any treaty any time it sees fit to? 

Secretary Brucker. That is correct. 

Mr. Kintpay. Mr. Secretary, the good lawyer that you are, you are 
not going to leave your last st: :tement there in this record ? 

Secretary Brucxer. I would like to have it reread, because I think 
I have 

The CHarrman. Wait 1 minute. 

Mr. Kiwpay. Wait a minute, now. That is unfair to the Secretary. 
He has been driven to a position that he doesn’t intend to take. 

Secretary Brucker. I am not sure. 

(Addressing stenographer.) Would you read it back? 

Mr. Kitpay. You have taken the position that if Congress passes a 
law which is contrary to the treaty, that this provision you have read 
contemplates we would submit that law to the other nation? 

Secretary Brucker. No, I did not say that, Mr. Kilday. 
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Mr. Kitpay. That is the way I understood you. 

Secretary Brucker. I would like to refer you to the stenographer 
here. 

Mr. Kixpay. I am not interested in trapping you. I was interested 
in not having that statement in the record as if it had come from you. 
Because that is the w ay I understood it. 

Secretary Brucker. Well 

Mr. Kizpay. Do you agree with me, and with the Supreme Court in 
the Covert and Smith cases? | Laughter. | 

Secretary Brucker. I am glad we are on that side. 

Mr. Kirpay. Which they have not yet overruled, that where a pro- 
vision of an existing treaty is contrary to a later statute of Congress, 
the treaty to that extent is null? That is the language of the Supreme 
Court. 

Secretary Brucker. Of course, that is it. What I said I would like 
to clear up. 

Mr. Kixpay. “Of course that is it” was your reply, wasn’t it ? 

Secretary Brucker. That is right. 

Mr. Kitpay. So when we enter into a treaty with a foreign nation, 
they know our constitutional system, and that the Congress of the 
United States, by an act passed by it, and signed by the President, 
can change it. 

Secretary Brucker. Yes. 

Mr. Kizpay. Can alter the terms, and it is not necessary to submit 
it toa foreign nation; isn’t that correct ? 

Secretary Brucker. That is correct. 

Mr. Kirpay, That is correct. 

Now, I take the position, as you do, that we should be very loathe 
to do that. We should not pass a law that would make the treaty 
null. 

But I can’t agree that citing a member of the Government of the 
United States who makes the treaty has any reference to an abroga- 
tion of the treaty. 

Mr. Bates, Mr. Chairman. 

The CHarrman. Wait, members of the committee. I will try to 
recognize all of you. 

(Whereupon, at 11:40 a. m., the committee proceeded to further 
business. ) 

(Whereupon, at 11:45 a. m., the committee continued with H. R. 
8704.) 

Mr. Gupser. Mr. Chairman, will member 37 get a chance to ask one 
question in this hearing? 

The CHatrman. Not on that. We will get back to H. R. 8704. 

Wait one minute. 

Mr. Morris. Mr. Chairman. 

The Cuarrman. Mr. Morris is next. 

Mr. Morris. I just want to make this observation. Of course, it 
may not be a good one. I will not go beyond that. But this is a 
tough problem that we are dealing with here, and it comes about be- 

cause of a conflict of jurisdiction, and a conflict of sovereignties, and 
a conflict with individual rights. 

Now, why would it not be a better approach to this whole subject 
matter to bring such force as this committee might be able to bear, 
and others, to cause a revision of treaty, to this extent: Get rid of this 
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uestion of on duty and off duty, and so on, and provide in substance 
that all cases of alleged crime, we and they—meaning our allies—it 
should work both ways—be permitted to exercise exclusive jurisdic- 
tion in regards to those who are in the respective armed forces, but 
that they and we be invited to have official observers present at the 
trial. 

I don’t see how any nation could disagree to that. It gets back to 
the original conception of international law. In other words, all any 
fair-minded nation or fair-minded individual should ever want would 
be that a person who is charged with an offense receive a fair and an 
impartial trial, and that the dependent’s rights be observed, and the 
right of the society involved be observed. And if we just got rid of 
all this conflict of jurisdiction, by saying that in all cases, where on 
duty or off duty, that where our personnel, military personnel, is in- 
volved, that we have the right, exclusive right—no waivers in- 
volved—to try that person by court-martial, but that they be invited 
to send official observers to see whether or not we were according him 
a fair trial, and if they should be in our country we would give them 
the same right, it seems to me that that would resolve this question. 

The CuatrmaNn. Thank you very much, Mr. Morris. 

Mr. Bates. 

Mr. Bates. Mr. Secretary, you are familiar with the letter from 
the President to Speaker Martin? 

The Cuarrman. Let there be order. 

Go ahead, Mr. Bates. 

Mr. Bates. Would you be in accord with implementing that policy 
by legislation? In other words, the President said that wherever— 
that the policy has been, is, and as far as the future is concerned, will 
be, that wherever we have primary jurisdiction, and where the per- 
formance of official duty is clear, that we will not waive our rights. 
Would you be in accord with legislation which would implement that 
policy ¢ 

Secretary Brucker. I think you have pointed it up, I believe it 
should be done by administration, by better administration, by good 
administration, and I would be very hopeful that we wouldn’t have 
to resort to legislation in this sensitive period. 

Mr. Bares. Well, in the event that we do have legislation—and 
many occasions might arise before this session is over, as the chair- 
man has so well pointed out, where you might have legislation that 
might be quite harmful to the security of this Nation—it would seem 
if the President has established a firm policy, in which he has declared 
in writing to this Congress, that there would certainly be no harm in 
implementing that by legislation. 

Secretary Brucker. Congressman, it isn’t the question of primary 
jurisdiction. Because each thinks he has primary jurisdiction. It 
is in the interpretation of that. And no legislation can change peo- 
ple’s interpretation. In other words, if we both say that we have 

rimary jurisdiction, or that we should grant jurisdiction to the other 
ellow, it is very easy if there is some person who determines that, 
of course, in advance. 

But the contest comes on whether or not under the interpretation 
of the rules and the fact primary jurisdiction does exist. So although 
that letter is very good, and it expresses the President’s policy, I would 
say that that simply is a starter or a general overall directive to the 
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Secretary to get busy now and see you get good interpretation of this. 

Mr. Bares. Of cour se, he said where the performance of duty matter 
is clear, 

Secretary Brucker. Yes. 

Mr. Bares. Now, if there is differences of opinion, then obviously 
it is not quite clear. But he said he has established a policy, and has 
followed it, and intends to follow it wherever the situation is clear, 
that we will not waive our rights. What is wrong 

Secretary Brucker. Where it is clear, I don’t think anybody should 
object to following that out. 

Mr. Bares. But a lot of people are of the judgment—a lot of peo- 
ple believe that we are sacrificing people for international purposes. 

Secretary Brucker. Yes 

Mr. Bares. I think this would at least to that degree remove that 
feeling. 

Secretary Brucker. That bothers me. There is no doubt about 
that feeling. 

The Cuamman. Thank you, Mr. Bates. 

Mr. Doyle. 

Mr. Dorie. Mr. Secretary. 

Secretary Brucker. Mr. Doyle. 

Mr. Doyts. Calling your attention to your own statement on page 1, 
where you tell us that 16 months ago you made a certain directive 
to all your commanding officers throughout the world; you told them to 
obtain the maximum number of waivers. What was the occasion of 
that directive? Why did you do it? 

Secretary Brucker. Well, it was my concern, sir, that they should 
give this matter the serious attention that it deserves and not leave it 
at lower levels and with routineness that I was afraid would obtain if I 
didn’t get on it and put something out. 

Mr. Dorie. Then there must have been a problem developed as early 
as that time? 

Secretary Brucker. Oh, there has been a problem. It has been the 
history, of course, of troops in peacetime and even wartime, of diffi- 
culty with the local people. It always will come. We will always 
have it. You can’t, by legislation or by anything, change human na- 
ture. I just realized at that time that I wanted these commanders to 
realize how important it is to do this job in order to stay at it in this 
alliance system. I think we have to live with these people where we 
are in the country. We have to learn their habits. We have to learn 
to know them. We have to learn to get along with them. We have to 
get their trust. We won’t get their trust unless we get on the job. 

Mr. Doyix. Did this directive bring good results ? 

Secretary Brucker. It did. 

The CHatrmMan. Now, any questions from any members on the 
back row ¢ 

Mr. Miuirr. Mr. Chairman—— 

Mr. Norsiap. One on the front row. 

The Cuamman. Wait one minute. The front row has had all the 
time they are going to get this morning. Any questions back there? 

Mr. Muze. I was just going to say, Mr. Chairman, I think the 
Secretary has done a great job. He has been under fire for 2 hours 
now, and I am not going to add to it. Thank you. 

The Cuarman. That is good news. 
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Any questions from the foot of the ladder? [Laughter-.] 

Mr. Gupser. Yes. Mr. § Secretary, would you at a later date furnish 
me with the rank of the man in the Legal Department who sent the 
wire you referred to? I am not asking for the name, but I would 
like to have the rank. 

I would like to ask one other question. From what you related of 
the chronological series of events in the Girard case, not one mention 
was made of the State Department entering into the decision. Did 
the State Department ever at any time come ‘into the entire matter ? 

Secretary Brucker. You see, I wouldn’t know that. I know 
when I am conscious of it mysel f, the date I came into it. 

Mr. Guprser. I would like to amend that. Did the State Department 
ever come into the matter by phone calls or otherwise ? 

Secretary Brucker. I don’t know. 

The Cuamrman. Let there be order. 

Secretary Brucker. I don’t know the answer to that, Congressman 
Gubser, I am sorry. 

Mr. Gusser. I will ask Mr. Murphy, then. 

Secretary Brucker. Yes. 

Mr. Gueser. All right. 

The Cuarrman. Thank you very much. 

Mr. Bray ? 

Mr. Bray. Mr. Secretary, I have, frankly, been impressed with your 
frankness in your case. One reason that I want to pass some bill 
similar in many instances to the Kilday bill is that it places the deci- 
sion in your hands. Now, there is something that worries me a great 
deal. Now, here is this agreement with Japan. It says: 





(b) In the case of any other offense, the authorities of the receiving state 
shall have the primary right to exercise jurisdiction. 

(c) If the state having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other state as soon as practicable. The 
authorities of the state having the primary right shall give sympathetic consid- 
eraion to a request from the authorities of the other state for a waiver of its 
right in cases where that other state considers such waiver to be of particular 
importance. 

Do you believe a matter of whether a man is on official duty or not 
should be decided on a matter of law or temporarily international 
expediency ? 

Secretary Bruckes. Well, you take, for instance 

Mr. Bray. That is a very frank question. 

Senator Brucker. You take the celebrated case of Girard. I 
have asked myself, Congressman, many times, why a the Japanese 
consider this so particularly important to them? I don’t know. I 
think there is a feeling of rising nationalism and a lot of things. You 
can’t tell what the reason is in the local mind that makes it of particu- 
lar importance. 

Now, it is in the treaty, and I presume that it was there because they 
felt that they would waive in all cases, except they wanted us to know 
they are still sovereign. I guess that is why they left it in. 

Mr. Bray. Perhaps—that may be right. But what I am driving at 
here: There is no question in your own mind—TI am not going to try to 
put you on a spot, but I know there is no question in your mind or 
mine, as lawyers, that it was official duty. 

So, then, the matter is that we are asked—frankly, this decision was 
made in order to make Japan like us, that is on the matter of at least 
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temporary international expediency, and I, for one, do not believe that 
we have the right to sacrifice any American rights purely on the reason 
to get somebody to like us. I know that you do not think so, either. 

T am not trying to put you on the spot in this. But I do believe we 
should have an answer from you as to whether you believe that the case 
of waiving the right should be held on a matter of law or on a matter 
of expediency. 

Secretary Brucker. Well, there isn’t any doubt, Congressman, that 
I feel that we decide on the question of law and facts—those are the 
things, and not on any question of expediency. 

Mr. Bray. Well 

Secretary Brucker. But, here, let me say this about it in answer to 
it. I don’t want to judge the motives of the man on the joint commit- 
tee who yielded or accepted on this. I think—lI don’t know what his 
motives were or what the thing was that indicated it to him. All I 
know was that he did resist request for jurisdiction, and finally yielded. 

Mr. Bray. Mr. Secretary, the instructions sent to him, roughly: 
“Keep the objective, but, in the end, yield.” 

It is very similar to the case where you ask a man what he will take 
for an article and he says, “$10, but if you insist I will take $5.” There 
is not much doubt what, in the end, you are going to get, is there? 

Secretary Brucker. I think this about that message. It is a little— 
not quite as you said. It was to “Resist it, but you have authority to 
yield.” T think that is what it is, to paraphrase it. It didn’t say to 
yield. 

Mr. Bray. Mr. Secretary, if you have authority to yield when you 
believe that you are wrong, that is one thing. 

Secretary Brucker. Yes. 

Mr. Bray. But when you have the authority to yield when you know 
you are right in order for international expediency, then that is vio- 
lating the very basic American concept of right and wrong and equal 
justice, 

Secretary Brucker. You see, he already had authority to yield. 
And the question in my mind is: Putting it in the cable, it probably 
underscored it. But my basic answer to your question is, “No; it 
should be determined upon the basis of the fact and the law, exclu- 
sively.” 

Mr. Bray. And that is what I believe that you will do. It is some- 
thing that I am sorry to say the Defense Department and the Depart- 
ment of State did not do. 

The Cuarrman. Thank you very much, Mr. Bray. 

Mr. Kitchin? 

_ Mr. Krreutn. Mr. Secretary, I would like to adopt this analogy. 
Suppose the Kilday bill had been in effect at the time and the facts 
that you have enumerated in the Girard case. In that particular in- 
stance, after the determination by the platoon commander and all 
of the officers above him, the Secretary would have been in a position 
to have determined at that time that the primary jurisdiction was 
there, and you could not, under the Kilday bill, have released him; 
is that right? 

Secretary Brucker. Oh, under the Kilday bill I could have done 
anything that I saw fit. I mean, if this were in my hands, I could 
reject or I could adopt it 
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Mr. Bray. Isn’t the provision of the Kilday bill that if the—duty 
status as enumerated in the Status of Forces Agreement? 

Secretary Brucker. Yes. 

Mr. Bray. Had been determined to be there and there was no cloud- 
ing of the issue. 

Secretary Brucker. That is right. 

Mr. Bray. And he was on duty. 

Secretary Brucker. That is right. 

Mr. Bray. Then the Kilday bill says you shall retain custody and 
not release him. 

Secretary Brucker. There is no doubt about it. That would be the 
situation, in my opinion. 

Mr. Bray. Now the question I want to ask: Had that analogy been 
present at the time of the facts of the incident of the Girard case, 
what would the effects have been upon our relationship with Japan? 

Secretary Brucker. Well, that is hard to predict. I am just here to 
say that situation is so much on the delicate side that I can’t emphasize 
to you enough what might occur had there been something of that 
kind. 

Now, I say to you that the determination would have been made 
upon the law and the facts. But as to what the international result 
is, I wouldn’t predict, sir. 

The Cuatrman. Thank you very much, Mr. Kitchin. 

Now, Mr. Secretary, in your analysis of certain criticism or ob- 
jection to the bill before us, you pointed out one was that it was very 
restrictive and that you did not have authority to delegate authority 
in the matter. 

Secretary Brucker. Yes. 

The Cuamman. If the committee so decides to adopt legislation 
along the lines set out in the modification, you do feel you should have 
latitude for delegating authority to anyone fixed by the bill? 

Secretary Brucker. I most certainly do. And I say, if you get 
to that point, I would hope that you would give the power expressly 
to the Secretary to delegate it—not beyond what you want, but to 
one or a number of his Assistant Secretaries. 

The Cuarrman. All right. I understand that it is necessary for 
you to keep an engagement to go to Europe this afternoon. 

Secretary Brucker. That is right. 

The Cuarman. It is at 12 o’clock, and they are holding the plane 
for you. But we are very anxious to have the benefit of your ob- 
servations with reference to certain suggested amendments that are 
running through my mind. I would like, if I can, at this point to 
call it to your attention. Have you time enough to discuss those 
matters now / 

Secretary Brucker. Ido. Go right ahead. 

The CHarrman. Now, Mr. Secretary, what would you think about 
leaving out, in this proposed bill, the first nine lines down to the 
proviso? What effect would that be if that is kept in and what effect 
would there be if it is left out ? 

Secretary Brucker. [f it is 

The Cuarmman. I may state what is running through my mind. 
I am trying to confine it entirely to sympathetic consideration and 
let the Secretary make the determination. That is what is running 
through my mind. Instead of the State Department—I don’t think 
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your answer has been very convincing as to how a foreign nation 
could be disturbed by the modification saying who makes the desig- 
nation, instead of leaving it up in the air as to who makes the desig- 
nation. 

Secretary Brucker. The—— 

The CuarMan. What effect would it have on the bill, to leave that 
out ¢ 

Secretary Brucker. The first few words “that, notwithstanding 
the provision of any treaty or agreement to the contrary”—that 
might stand, because if you are attempting to modify or effect some- 
thing with respect to it, it addresses itself directly. 

The Cuatrman. That is right. All right. 

Secretary Brucker. But the rest of it 

The CuarrmMan. That isright. “No officer” —— 

Secretary Brucker. Could be very easily deleted. 

The Cuarrman. That is right exactly. 

Secretary Brucker. Then the word “provided” could be deleted. 

The CuHatrman. Now we are getting somewhere. We start off: 

Notwithstanding the provision of any treaty or agreement to the contrary 
* * * that should any foreign nation being a party to a treaty, agreement, or 
protocol regarding the status of military forces of the United States, seek juris- 
diction of any member of the armed services of the United States for the al- 
leged violation of the laws of such foreign nation, the Secretary of the military 


department of which such member of the armed services is a member, shall 
determine- 








Secretary Brucker. Would you pause right there’ I would say 
that part would remain. 

Now the part that you are going to read, however, I have a com- 
ment on, if you will permit. 

The Cuatrman. I was coming on down to the “protocol” and strike 
out the next sentence. 

What comment, then, have you right there: 

Such member * * * shall determine whether such foreign nation has primary 
jurisdiction of such member and the alleged offense under the terms of such 
treaty, agreement, or protocol. 

If you didn’t keep that in there, why, you wouldn’t have anything 
for the Secretary to pass on. 

Secretary Brucker. Well, I have acomment about it. I don’t mean 
strike it or delete it. 

The Cuatrman. Go ahead. 

Secretary Brucker. I would say, “shall determine subject to the 
provisions of this ‘C’,” whatever it is. 

The Cuatrman. Oh, that is the very thing we want to get away 
from. 

Secretary Brucker. No, no. This inserts the Secretary of the 
Army or identifies him as the man who makes the decision instead of 
saying the Government. 

My point is that there is where the sympathetic consideration must 
be taken into the bill, if you are going to tale it. 

The Cuarrman. I think sympathetic consideration should go in an- 
other place of the bill. 

Secretary Brucker. Very well. 

The CuarrMan. Should go in there. 
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Secretary Brucker. My second thought with regard to lines 5 to 7, 
on page 2 of Congressman Kilday’s bill, is in the language that reads 
as follows: 
whether such foreign nation has primary jurisdiction of such member and the 
alleged offense under the terms of such treaty, agreement, or protocol. 

I think the determination would be as to whether the United States 
has primary jurisdiction. 

The CHarman. That is right. You are right. You are abso- 
lutely right. 

Mr. Blandford, mark that down. He madea good point. 

Mr. Buanprorp. Yes, sir. 

The Cuatrman. I would suggest the next sentence be left out. 

Upon the determination and certification by such Secretary that such foreign 
nation does have such primary jurisdiction under the terms of such treaty, 
agreement, or protocol, such member of the armed services may be delivered 
to the jurisdiction of such foreign nation. 

I would strike out every word of that. 

Mr. Kirpay. If you take out the first nine lines, that will not in 
any case be necessary. 

The Cuarrman. That isright. Strike that out. 

Secretary Brucker. Yes. 

The Cuaimman. Then this would go in: 

If such Secretary determines and certifies that such foreign nation does not 
have—— 

Mr. Bates. That the United States. 

Secretary Brucker. That the United States does have primary 
jurisdiction. 

Mr. Kiipay. We understand. You are reversing it; whichever 
way it goes. 

Mr. Buanprorp. Yes, either way. 

The CHarrMAN (reading) : 
does not have such primary jurisdiction under the terms of such treaty, agree- 
ment, or protocol, the member of the armed services shall not be delivered to 
such foreign nation— 
with this addition— 
unless the Secretary determines that the request for the jurisdiction by such 
foreign nation is entitled to sympathetic consideration justified by the unusual 
circumstance alleged by such foreign nation. 

The Cuarman. That is where I bring in the sympathetic considera- 
tion. 

Secretary Brucker. Yes. 

The Cuarmman. Now 

Secretary Brucker. I would just repeat my statement with regard 
to the Secretary. I hope you remember to put in the delegation, also. 

The Cuarrman. Oh, yes. That is understood, of course. 

Secretary Brucker. Yes. As to the mechanics of the bill, that 
cleans it up. 

The Cuarrman. If we bring up something along that line, we are 
probably not disturbing our cordial relationship with our allies, be- 
cause the sole purpose of it is to designate, by a modified statute to the 
treaty, that a particular individual in our Government reaches this 
decision. ‘That is all we are doing, and nothing else. 
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Secretary Brucker. Yes, sir. This would block out the State De- 
partment and Department of Defense and go directly to the — 

The Cuairman. The chancelleries of the other nations can say that 
Congress has put the Secretary of the armed services who handles 
these men—because they handled it in the first instance. All the 
spadework is done by the military. They carry it on to the top, 
instead of branching off and going to the State Department. That is 
all they could say. 

Secretary Brucker. Mr. Chairman, as far as the bill is concerned, 
mechanically that would improve it greatly. 

The CuairMan, Of course it would. 

Secretary Brucker. My main statement to you, then, would be this: 
I would hope that by negotiation that could be done, if it is that 
route 

The Cuarmman. We mustn’t work ourselves into the position that 
we have to negotiate to pass the bill. While the bill is being debated, 
and considered, why, negotiations might be carried on, if you want to 
varry it on, but Congress cannot act on the bill just pending nego- 
tiation if Congress thinks it is proper to do so. Because it is clearly 
within our constitutional and legislative jurisdiction to do it. 

Secretary Brucker. You have the power. 

The Cuarman, Oh, yes. 

Secretary Brucker. No doubt of it. 

The Cuarrman. And we are not trying to abuse the power. 

Of course, we could go a great deal further. You could go to the 
extent of the Bow resolution, and all those kinds of things. 

I will again say that this is the way probably to approach it, 
instead of like it is being offered on the floor of the House. You 
have to be realistic about this thing. There is a great deal of emo- 
tion being created here recently, and people are concerned about it. 
We have to try to meet it, and meet it in a calm manner, and a con- 
structive manner. That which we are trying to do here is along that 
pathway. 

Mr. Kirpay. Mr. Chairman, may I say, as to your proposal, I will 
give it sympathetic consideration. 

The Cuarrman. Thank you. [Laughter.] 

I think the committee will give it sympathetic consideration. 

Now, Mr. Secretary, I am not going to keep you here longer. 

Secretary Brucker. May I equally say that the Secretary of the 
military service will make the determination. 

The Cuarrman. Yes. [Laughter.] 

Now, members of the committee, we will take a recess now, and we 
will meet Monday morning, and we will take up the bill with refer- 
ence to negotiated contracts. And Tuesday morning, Mr. Secretary 
Gates and the Assistant Secretary of the Air Force—we will respect- 
fully request you to come back so we can finish this bill. 

Mr. Bianprorp. State Department. 

The Cuarrman. Wait 1 minute. 

Mr. Bianprorp. And the State Department. 

The Cuatrman. It may be possible that I would have to leave town 
next week, and if I am going away I respectfully request our dis- 
tinguished colleague from Louisiana, Mr. Brooks, to take charge of 
this bill and other matters that come before the committee. 
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Thank you, Mr. Secretary. I wish you a nice trip. 
(Mr. Blandford aside. ) 

The Cuarrman. And the State Department. 

Thank you, Mr. Secretary. 

(Whereupon, at 12: 20 p. m., the committee adjourned.) 


House or REPRESENTATIVES, 
CoMMITTER ON ARMED SERVICEs, 
Washington, D. C., Monday, July 30, 1957. 


The committee met at 10:30 a. m., Hon. Carl Vinson (chairman) 
presiding. 

The Cuarrman. Now, members of the committee, that disposes of 
everything now except 8704, the bill that is introduced by Mr. Kilday, 
which we had a hearing on the other day. 

Now, we all deeply regret that it was not possible for Mr. Murphy 
to be here. We sympathize with him. Who is here now from the 
State Department ? 

Mr. Becker. I am here, Mr. Chairman. 

The Carman. Now, you come around. 

Now, you introduce yourself to the committee and tell us who you 
are and what position you hold in the State Department. 

Let there be order now. 

Mr. Becker. Mr. Chairman and members of the committee, my 
name is Loftus Becker. 

The Cuarrman. Who? 

Mr. Becker. Loftus Becker—B-e-c-k-e-r. 

The Carman. All] right, Mr. Becker. 

Mr. Becker. I am the legal adviser of the State Department. I 
regret very much that Mr. Murphy can’t be here. He had prepared 
a statement for presentation before the committee. And I propose 
in the first instance to read that statement. 

The CuarrmMan. The committee will be glad to have you present 
Mr. Murphy’s statement. 

Mr. Becxer. Thank you, Mr. Chairman. 

The CHarrMAN. Have we a copy of it, Mr. Smart and Mr. Bland- 
ford ¢ 

Mr. Rivers. Yes. 

Mr. Bianprorp. Haven’t they been distributed up here? 

Br. Brecker. I regret, Mr. Chairman, we don’t have that at the 
moment. We will in one moment. 

Mr. Smart, Copies were originally given to the committee and dis- 
tributed. 

The Cuarrman. Oh, yes; here it is. We all have copies. 

Mr. Bares. No; we don’t. 

Mr. Branprorp, You all had copies. 

Mr. Becker. May I explain, Mr. Chairman 

The Cuarrman. Let there be order, members of the committee. 

Mr. Becker. May I explain, Mr. Chairman, that Mr. Murphy for 
the first day had a prepared statement. After that day, in view of the 
discussion at that time, he prepared a supplementary statement. 
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The statement that you have before you at this moment is his 
original statement, which we are going to request be inserted in the 
record, 

The CuamrMan. Without objection, we will put the original state- 
ment in the record. 

(The statement referred to is as follows :) 


In behalf of the Secretary of State I welcome this opportunity to comment 
on H. R. 8704, a bill which is concerned with the manner in which the United 
States Government carries out its obligations under the NATO Status of Forces 
‘Treaty and other similar agreements. 

Before treating the substance of H. R. 8704 I would like to point out some 
basic facts about our status of forces treaties and agreements. We have been 
negotiating these agreements for a long time. During our recent negotiations 
we have found that our allies are becoming progressively less, not more, will- 
ing to grant us exclusive jurisdiction over our forces. 

In some countries we were not able to obtain as large a measure of jurisdic- 
tion as we sought because the countries concerned were not willing to grant 
it to us; however, such agreements as the NATO Status of Forces Agreement 
and the administrative agreement with Japan have proved themselves in prac- 
tice. On a worldwide basis, during the 3% years that our present agreements 
have ‘been in force, there have been 38,314 cases in which our servicemen could 
have been tried in foreign courts and more than 65 percent of these cases have 
been waived to our jurisdiction. The strength of these agreements lies in their 
fairness in the division of jurisdiction between the “sending” and “receiving” 
states and in the fairness of the trials our servicemen receive in foreign courts. 

But statistics cannot give the whole picture. There is always the indi- 
vidual serviceman who is subject to foreign jurisdiction. The military depart- 
ments can pay his attorney’s fees and court costs, they usually keep custody 
of him, and an official United States observer attends his trial to report on its 
fairness. At the trial the serviceman has the protection of important legal 
safeguards that are written into the agreement. It should also be noted that 
sentences of foreign courts are frequently less severe for United States service- 
men than sentences of United States courts-martial. Our servicemen are receiv- 
ing fair trials in foreign courts. 

The Department of State believes that the best interests of the United States 
and the best interest of our servicemen serving abroad require that these 
treaties and agreements be upheld and carried out in good faith in coopera- 
tion with our allies. 

H. R. 8704 provides that no member of our armed services may be turned over 
to a foreign jurisdiction for trial or prosecution notwithstanding the provi- 
sion of any treaty or agreement to the contrary. Thus, on its face, this bill 
would indicate the intention of this Government to nullify the provisions of 
treaties or agreements providing for trial by foreign courts of members of our 
armed services. Even though this Government may have the power, as dis- 
tinguished from the right, to abrogate its international undertakings, the United 
States does not have the power unilaterally to abrogate the principle of inter- 
national law, recently reaffirmed by the Supreme Court in the Girard case, 
to the effect that a territorial sovereign has plenary jurisdiction over any and 
all criminal offenses committed within its borders, whether or not those 
charged with such offenses are members of the Armed Forces of a friendly na- 
tion. In the light of this, H. R. 8704 indicates an intention that this Govern- 
ment openly violate a recognized principle of international law. The implica- 
tions of taking any such position are very grave indeed. They extend far 
beyond the question of jurisdiction over criminal offenses committed by mem- 
bers of our Armed Forces abroad. The taking of such a position by the United 
States would seriously weaken our worldwide attempt to induce other nations 
to conduct themselves in accordance with recognized principles of international 
law. 

The sweeping language of the proposal is subject to a proviso that where: 
the agreement with the foreign nation gives one state or the other primary 
jurisdiction and the secretary of the military department of the United States 
Government to which the serviceman belongs determined and certifies that the 
foreign nation has primary jurisdiction, the serviceman may be delivered to the 
jurisdiction of such foreign nation: If the Secretary determines and certifies: 
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that such foreign nation does not have primary jurisdiction, the member of the 
services shall not be turned over the foreign nation. 

H. R. 8704 would thus permit United States servicemen to be turned over 
to foreign jurisdiction only in cases where the other State has the primary juris- 
diction; it makes no provision for cases in which there is a question as to 
which state shall exercise jurisdiction. This is contrary to the NATO agree- 
ment, for example, which provides (art. 16) that if there is disagreement, it will 
be decided by negotiation between the counties concerned and differences which 
cannot be settled by this direct negotiation are to be referred to the North 
Atlantic Council. H. R. 8704 would prohibit the United States from settling dis- 
putes in this manner. 

Our agreement with Japan similarly relies on direct negotiations between 
governments and does not allow unilateral determination by either party. 

This bill would also make it impossible for the United States to waive juris- 
diction in any case in which it had the primary right of jurisdiction. This 
aspect of the bill would cause violation of our obligations under article VII, 
paragraph (3) (c) of the NATO Status of Forces Treaty and article XVII, para- 
graph (3) (c) of the administrative agreement with Japan which obligates all 
parties to the treaty to give sympathetic consideration to requests from other 
states for waiver of jurisdiction in cases the other states consider to be of par- 
ticular importance. 

If the United States were to violate its treaties and agreements as I have 
outlined above, it would, of course, fundamentally alter the steadfast policy 
of this Government to abide by the undertakings which we have solemnly made. 

But I would also point out other grave effects which this course of action 
might bring about. As a practical matter it would be easy for foreign gov- 
ernments simply to refuse to relinquish custody to our authorities of appre- 
hended United States servicemen and to make their own unilateral determina- 
tion whether or not they have the primary right of jurisdiction. In view of the 
fact that the foreign authorities apprehend the offenders in a large percentage 
of cases, we would be in a very vulnerable position. 

On the subject of our refusal to waive our primary right of jurisdiction, I shall 
point out that the waiver provisions of the NATO Status of Forces Agreement 
have operated distinctly to the advantage of the United States and adoption of 
the policy proposed by this bill might well jeopardize this favorable situation. 
Under the waiver provisions of our agreements which this bill suggests the 
United States ignore, our NATO allies have granted us waivers of jurisdiction 
over United States servicemen in 1,954 cases (62 percent of all the cases subject 
to their jurisdiction) during the 6 months ending May 31, 1957; during the 
same period, in Japan, where we have similar jurisdiction provisions, the 
United States obtained waivers in 1,933 cases (97 percent of all the cases sub- 
ject to Japanese jurisdiction). In view of this outstanding cooperation it would 
appear unwise to alter the present arrangement by ignoring our treaty obliga- 
tion since such action might result in our allies taking similar action and re- 
fusing to grant us any waivers in the large number of cases in which, in fact, 
they have the primary right of jurisdiction. 

But the greater danger is that our allies might consider our actions pursuant 
to H. R. 8704 as in direct violation of our treaties and agreements and con- 
sider themselves no longer bound by their provisions. In that case not only would 
the foreign government have full jurisdiction over our servicemen for all offenses, 
but we would not have the benefit of any of the other provisions of our agreements 
which provide for special privileges with respect to such matters as drivers’ 
lienses, exemption from taxation, postal services, procurement of supplies, visas, 
and the adjudication of civil claims against our forces. 

H. R. 8704 may have been prompted to some extent by a fear that the United 
States might waive its jurisdiction over servicemen when the alleged offense 
was committed in the performance of their duties. As the President recently 
stated, “It-has been, is, and so far as I can foresee, it will continue to be our 
policy not to waive the primary right to try a case where the ‘performance of 
duty’ matter is clear. As a matter of fact no waiver of primary United States 
jurisdiction has ever been given where that matter was clear.” 

In conclusion, I would like to say that we have done, and will continue to do, 
our best to insure that any member of our Armed Forces abroad who is charged 
with a criminal offense and is tried in a foreign court receives a fair trial. Thus 
far the record shows that we have been successful in this. I would also point out 
that the fact that there have been so few instances of difficulties with our 
agreements over the past few vears in spite of the large number of cases handled 
amply testifies to the value and the efficacy of these agreements. 
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The Department of State, therefore, urges that this bill not be favorably acted 
upon. Our present agreements, which are so favorable to the United States and 
our servicemen, should be faithfully carried out, and the strong bonds between 
us and our allies should be continued and strengthened through mutual respect 
and understanding. 

Mr. Becker. And I am proposing to read a supplementary state- 
ment that was prepared by Mr. Murphy and copies of that should 
be before you within a few moments. 

The CuatrmMan. Now, wait 1 minute. 

Now, is this statement that you are going to submit now in response 
to the testimony and the suggestions that were brought out in the 
hearing when Mr. Murphy was here? 

Mr. Brecker. This relates only to the discussion at the first session we 
attended, Mr. Chairman. There was further discussion at the second 
session that we attended and Mr. Murphy did not testify. 

The Cuarrman. Now, are you in position to focus your testimony on 
the committee print that I am going to lay before the committee ? 

Mr. Becker. I shall, although this particular statement by Mr. 
Murphy is directed toward the bill in its original form. I am prepared 
to go on 

The Cuarrman. Suppose we put that in the record and let’s get right 
down to the committee print of the bill, if you are in position to testify 
on that. 

(The further statement referred to is as follows :) 





SUPPLEMENTARY STATEMENT BY DEPUTY UNDER SECRETARY OF STATE ROBERT 
MURPHY, PRESENTED BY THE LEGAL ADVISER, LOFTUS BECKER, TUESDAY, JULY 30, 
1957 


I would like to begin by stating my appreciation for the clear and compre- 
hensive statement on the status of forces problems before the committee which 
your distinguished chairman, Mr. Vinson, gave at the beginning of the hearing on 
Wednesday. I also appreciate the frank and straightforward discussion of the 
issues by Congressman Kilday and others, I shall endeavor to state the Depart- 
ment of State’s position in the same spirit of calm examination of the real issues 
before the committee. 

I had prepared a statement which I planned to deliver on Wednesday but it 
was necessary for the hearing to adjourn before I could do this. With your 
permission, Mr. Chairman, I should like to place that statement in the record 
and address my remarks this morning to some particular aspects of H. R. 8704 
which were mentioned in the hearings on Wednesday and which I believe would 
be of particular interest to the committee. 

There would seem to be no doubt that the objectives of both the legislative and 
executive branches of the Government are clear and that whatever differences of 
opinion may exist relate to the means of achieving our objectives. The actual 
area of disagreement is small. 

According to Mr. Kilday’s initial and able statement this bill is not designed 
to change our status of forces treaties or agreements. All that H. R. 8704 is 
designed to do, if I understand Mr. Kilday correctly, is to implement the jurisdic- 
tional provisions of our agreements internally so far as the United States Gov- 
ernment is concerned. He proposes that the decision whether or not a United 
States serviceman is turned over to foreign courts for trial be made entirely on 
grounds of “military justice” to ensure the maintenance of morale and the good 
order and discipline of our forces. He would, therefore, eliminate the Depart- 
ment of State from playing any part in decisions concerning jurisdiction over 
United States servicemen in foreign countries. 

The fact is that the great majority of cases are handled very ably by the mili- 
tary departments without our assistance. However, in the exercise of our 
traditional responsibilities, we do become involved whenever United States action 
in these cases conflicts with the view of the foreign state. As a matter of fact, 
H. R. 8704 would violate a basic principle of international law as well as the terms 
of our international undertakings. 
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Even though this Government may have the power, as distinguished from the 
right, to abrogate its international undertakings, the United States does not have 
the power unilaterally to abrogate the principle of international law, recenly 
reaffirmed by the Supreme Court in the Girard case, to the effect that a territorial 
sovereign has plenary jurisdiction over any and all criminal offenses committed 
within its borders, whether or not those charged with such offenses are members 
of the armed forces of a friendly nation. In the tight of this, H. R. 8704 indicates 
an intention that this Government openly violate a recognized principle of inter- 
national law. The iiuplications of taking any such position are very grave 
indeed. They extend far beyond the question of jurisdiction over criminal 
offenses committed by members of our Armed Forces abroad. The taking of such 
a position by the United States would weaken our efforts to induce other nations 
ns conduct themselves in accordance with recognized principles of international 
aw. 

H. R. 8704 provides that no member of our Armed Services may be turned 
over to foreign jurisdiction for trial or prosecution notwithstanding the pro- 
vision of any treaty or agreement to the contrary. Thus, on its face, this bill 
would indicate the intention of this Government to nullify the provisions of 
treaties or agreements providing for trial by foreign courts of members of our 
armed services. 

This bill would also make it impossible for the United States to waive juris- 
diction in any case in which it had the primary right of jurisdiction. This 
aspect of the bill would cause us to violate our obligations under article VII, 
paragraph 3 (c), of the NATO Status of Forces Treaty, and article XVII, 
paragraph 3 (c), of the administrative agreement with Japan to give sympa- 
thetic consideration to requests from other states for waivers of our primary 
jurisdiction in cases the other states consider to be of particular importance. 
As the Supreme Court correctly pointed out in the Girard case, Japan’s cession 
to the United States of jurisdiction to try American military personnel was 
made on that condition, i. e., that we would give sympathetic consideration 
to requests for waiver. The same situation exists in NAT and other status 
ef forces agreements. We cannot repudiate our obligations and expect the 
other countries to carry out theirs. 

The waiver provision in our agreements in advantageous to our servicemen. 
If the procedure suggested by the present bill is enforced by the United States, 
inevitably the other governments with whom we have these agreements will 
enforce procedures to exercise their jurisdiction in the thousands of cases where 
they now waive it. I am sure that is not a result the Congress would desire. 
As stated earlier, during the 31%4 years that our present agreements have been 
in force throughout the world there have been 38,314 cases in which our service- 
men could have been tried in foreign courts. Under the present waiver pro- 
vision, 65 percent of these cases have been waived by the foreign governments 
to American jurisdiction. I would also point to the fact that there have been 
so very few instances of difficulties with our agreements over the past few 
years in spite of the large number of cases handled. The record amply testifies 
to the value and efficacy of these agreements. 

Even if the committee were prepared to accept the stated objectives of 
H. R. 8704, it should not adopt that measure for the following reasons: 

First: According to the proponents of this legislation, it is desired that fewer 
American servicemen abroad be tried in foreign courts. The effect of this bill 
would be precisely the opposite, because it would lead foreign nations to refuse 
to waive jurisdiction in those cases where they have primary jurisdiction under 
our agreements—and they have waived this jurisdiction to us in a large ma- 
jority of cases subject to their jurisdiction. 

Second: This effect would be magnified if the foreign nations regarded our 
failure to abide by our agreement as a repudiation of the criminal jurisdiction 
provisions of the Status of Forces Treaty and similar agreements. In such an 
eventuality, the foreign state would be fully entitled under international law 
to try in their own courts all criminal offenses committed by the members of 
our Armed Forces within their territorial limits and we would have no legal 
right to prevent them from so doing. 

Third: We would be unable to prevent this, because the plenary jurisdiction 
of a foreign state in such cases, in-the absence of agreement, accords with a basic 
principle of international law, recognized and enforced by our own courts. The 
United States cannot unilaterally change that principle and if it nevertheless in- 
sists upon acting in open definance of it the consequences may be serious 


indeed. 
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Fourth: We sincerely believe that the inevitable result would be to weaken 
seriously the defense of the United States and of the free world, as well as to 
strip from the members of our Armed Forces the valuable rights and privileges 
which they now enjoy by virtue of these agreements—and which they would not 
otherwise have. 

Mr. Chairman, the Department of State, therefore, urges, with the greatest re- 
spect for the distinguished author of H. R. 8704 whose high motives we under- 
stand, that the committee not act favorably upon this bill. Our present agree- 
ments, which are so advantageous to the United States and to our servicemen, 
should be faithfully carried out and the strong bonds between us and our allies 
should be continued and strengthened through mutual respect and understanding. 
In that respect we are entirely in accord with the views of the President, which 
have earlier been called to your attention. 


The Cuarrman. Now, members of the committee, I want to lay be- 
fore you a committee print. I am going to ask the witness if he is in 
position to comment on the committee print. 

Mr. Becker. I have not had the privilege of seeing the committee 
print. Once I have had a chance to look at it, Mr. Chairman, I hope 
I shall be able to comment. 

The Cuarrman. Now let me read it. Give the witness a copy of the 
committee print. 

I want every member of the committee to carefully follow this com- 
mittee print. Let’s see. Because this is a very important matter we 
are dealing with now, probably the most important matter we have 
had before the committee in months. 


A BILL To prohibit the delivery of members of the armed services of the United States 
to the jurisdiction of any foreign nation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress ussembled, That, notwithstanding the provision of any 
treaty, agreement, or protocol to the contrary, should any foreign nation being a 
party to any treaty, agreement, or protocol regarding the status of the military 
forces of the United States, seek jurisdiction of any member of the armed serv- 
ices of the United States for the alleged violation of the laws of such foreign 
nation, the Secretary of the military department of which such member of the 
armed services is a member, shall determine whether the United States has 
primary jurisdiction of such member and the alleged offense under the terms of 
such treaty, agreement, or protocol. If such Secretary determines that the 
United States has primary jurisdiction under the terms of such treaty, agreement, 
or protocol, such member of the armed services shall not be delivered to such 
foreign nation, unless the Secretary determines that the request for jurisdiction 
by such foreign nation is entitled to sympathetic consideration justified by the 
unusual circumstances alleged by such foreign nation. 

Sec. 2. The Secretary of the military department concerned may delegate his 
authority to determine whether the United States has primary jurisdiction 
under the terms of any treaty, agreement, or protocol regarding the status of the 
military forces of the United States to any civilian officers of his military depart- 
ment appointed by the President and confirmed by the Senate: Provided, That 
only the Secretary of the military department concerned may determine when 
a foreign nation is entitled to jurisdiction based upon the request for sympa- 
thetic consideration justified by the unusual circumstances alleged by such 
foreign nation. 

Sec. 3. For the purposes of this Act, “primary jurisdiction” shall have the 
meaning given to the words “primary right to exercise jurisdiction” as such 
words may appear in any treaty, agreement, or protocol pertaining to the status 
of the military forces of the United States to which the United States may be 
a party. 


Now, is the State Department in position to comment on this com- 
mittee substitute ? 

Mr. Becker. Yes, Mr. Chairman. 

In our view, the bill as presently drafted, is in conflict with the 
terms of treaties and agreements that we have with foreign nations. 
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The CuarrMan. We all agree to that. 

Mr. Becker. We recognize that within internal law it is within the 
power of Congress, by enacting a law subsequent to a treaty, to compel 
the United States, as a matter of law, and within the power of Con- 
gress to say that its internal law will not permit the United States to 
carry out the obligations of that treaty. 

However, the United States is a member of the body of nations, 
and in the body of nations there is an international law to which our 
writ does not run. 

Now, in this international law we may have the power to breach a 
treaty, just as any individual has the power to break a contract he has 
solemnly entered into. We do not have the right. We think that 
that is an essential consideration to think of with respect to this bill 
because we are dealing with sovereign foreign nations. And it has 
been our effort in the various presentations that have been made before 
you to persuade you that if you treat the other sovereign nations as 
equals, you benefit the United States and you benefit the members of 
the Armed Forces whom you are trying to protect. 

Because there is a long history behind this—extraterritorial rights, 
unilateral determination of jurisdiction, is connected in the minds of 
the nations of the world with colonialism, with inferiority. 

The United States changed that when it enacted the status-of-forces 
agreements. It entered into reciprocal undertakings. 

Before me, many gentlemen have come before you and have demon- 
strated that those agreements have worked well, that in many, many 
cases the foreign nations have voluntarily ceded a primary jurisdic 
tion that they had under those treaties. 

We urge you that if you go contrary to the principles of interna- 
tional law by an internal law, it has extremely serious consequences. 

We in the State Department do not like to see the United States 
taking a formal position contrary to the principles of international 
law. We think that has implications that go far beyond the question 
of criminal jurisdiction over offenses committed abroad. 

We do not like to see the United States take a position vis-a-vis 
our allies that the question of criminal jurisdiction shall depend 
upon power, the question of whether or not the man is within the 
custody of the United States at the moment the question of jurisdic- 
tion is determined, because in many cases, as a matter of fact, I believe 
in the majority of cases, when the offense is committeed, the member 
of our Armed Forces is apprehended by the security forces of the 
other sovereign nation within whose borders he is located. 

If we demand custody of that man, at the present time I may say, 
without a demand on our part, these foreign nations will willingly 
deliver the man into our custody. But if we change our position, if 
we say “You will not have him unless we voluntarily determine that 
you may have him,” they will take precisely the reciprocal position, 
that “You will not have him unless you compel us to have him.” 

And as a matter of fact, if they were to take any of those cases 
to a court of international law, they would prevail. 

That is the basic reason—— 

Mr. Parmer. May I interrupt right here? 

The Cuarrman. Yes. 

Mr. Puts. What is the basis for the last statement you made? 
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Mr. Becker. The basis in law 

Mr. Puirern. That the United States can deliver a serviceman on 
duty to the jurisdiction of a foreign nation? What international law 
is there which you would cite for authority for that statement? 

Mr. Brecker. The Supreme Court in the Girard case. 

Mr. Pusin. Oh, well 

Mr. Becker. Held that under the principles of international law, 
unless a nation voluntarily consents, the sovereign of the jurisdiction 
within which the offense 1s committed has plenary and full jurisdic- 
tion over that offense. That is a rule of international law by which 
we are bound in our dealings with foreign nations. 

Mr. Puirerm. Just 1 moment. 

The Status of Forces Treaty has very extensive clauses relating 
to the question of men on duty and their status and the question of 
primary jurisdiction, Now, why do you want to set aside the provi- 
sions of the treaty ? 

Mr. Brecker. Mr. Congressman, I do not want to set aside the 
provisions of the treaty. 

Mr. Pumsrm. Well—— 

Mr. Becker. But the treaty provides—where there is a dispute 
about jurisdiction, it provides a method of settling it, which is a 
bilateral method, and not a unilateral determination by the Secretary 
of a service department of 1 of the 2 sovereign powers. 

Mr. Prien. That is precisely the case. We are trying to do 
this on a bilateral basis, and at the present time we are doing it that 
way. It comes about as a result of agreement between parties. We 
have very little trouble. When you consider the vast number of cases 
that we have had to deal with, there has been fundamentally agree- 
ment on most of them, that is right; isn’t it? 

Mr. Becker. That is absolutely correct. 

Mr. Putiein. So there are only cases like the Girard case that relate 
to a boy who was on duty, certified to have been on duty by the Army, 
which would be under the treaty, as I interpret, a clear case of the 
exercise of primary jurisdiction. 

Mr. Becker. Mr. Congressman, I suppose that my best answer to 
that is that I sincerely agree with what Mr. Brucker said the other 
day, that this whole question can be settled by better administration. 
On the whole, we think that the administration has been very good. 
We have had the Girard case, which has given concern to a great 
number of people, and we are aware of that concern, and feel that 
administrative action after this time will be very much better. 

But we do not feel that the hypothetical possibility that another 
Girard case will arise—and, frankly, we doubt that it will rise—should 
lead you to have the United States take positions which are contrary 
to the tre: ities they have solemnly entered into and contrary to funda- 
mental principles of international law. 

Mr. Pusey. Yes; but holding jurisdiction, retaining jurisdiction 
over Girard would not be contrary to the Status of Forces Agreement, 
because they are specifically in the clauses of the agreement, providing 
full authority for retaining primary jurisdiction in a case of that kind. 

Mr. Broker. If I may ‘remind you, Mr. Congressman, it was not 
agreed by the Japanese that we had primary jurisdiction in that case, 
and the matter was subject to dispute between two sovereignties. 
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Mr. Purser. Yes; that is right. And we yielded to the viewpoint 
that the Japanese took in that matter and we renounced and rejected 
the viewpoint that our own military took when they certified that 
Girard was on duty. That is right also, isn’t it? 

Mr. Becxer. I may say, however, that the State Department had no 
part in that decision. 

Mr. Rivers. Mr. Chairman 

The Cuamman. Wait 1 minute now. 

Mr. Rivers. Mr. Chairman. 

The CuHatrman. Wait 1 minute. 

Mr. Rivers. I just want to ask him 

The Cuatrman. No; lam going to recognize Mrs. St. George. She 
asked to be recognized. 

Mr. Rivers. Excuse me. 

Mrs. Sr. Grorer. Mr. Chairman, I wanted to ask this: I am inter- 
ested. You talk about international law. 

The Cuarman. Let there be order, members of the committee. 

Mrs. Str. Georce. That has existed for a long time. Then you bring 
us down to the interpretation given by the present Supreme Court 
in the Girard case. 

Now, the theory of this bill and other bills of a similar nature that 
were introduced long before Girard case—the Girard case isn’t the 
only thing that we are discussing here. It seems to me we are discuss- 
ing a question of principle that goes much further back than that. 

Mr. Becxer. I understand that, Congresswoman St. George, and we 
have uniformly opposed all of those bills, on the ground that it would 
weaken our security. 

Mrs. Str. Grorce. There is another thing. You, as I understand, 
oppose them because you say that they do not fit in with international 
law, which, of course, is above and beyond the domestic law of the 
United States. That is, at least, the contention. 

Then, to bolster this up, you give us a decision in the Supreme 
Court. After all, the Supreme Court of the United States, I never 
understood, had jurisdiction over all international law. 

Mr. Becker. If I may go back in your statement, we do not say 
that international law is over and above the domestic law of the United 
States. We say only that in the family of nations we have no power 
to enforce our view—— 

Mrs. St. Groroe. It is the same thing. 

Mr. Becker. Our view of international law, unless it accords with 
other nations. 

Mrs. Str. Grorer. Well, that is exactly the same thing. In other 
words, our view has to be superseded in the final analysis. 

The CHarrman. Now I want to clear up—are you through, Mrs 
St. George? 

Mrs. St. Georce. Well, I think so. 

Mr. Puirer. May I make one observation ? 

The Cuarrman,. Wait 1 minute. 

You made one statement. I want to clear this up for the record, 
the press, Congress, and everybody. 

You stated just a moment ago that the State Department had noth- 
ing to do with the decision in the Girard case. 

‘Mr. Rivers. That is what I was going to ask him. I am glad you 


asked him. 
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Mr. Putrsiy. It is very important. rn}. 

The Cuatrman. Members, let’s talk one at a time. I will yield to 
anybody when I am through talking. . 

While I am talking, I respectfully request that I not be inter- 
rupted. And I think every member feels the same way. 

Mr. Rivers. Yes. 

The CuarrMan. You want to elaborate on that 

Mr. Becker. Mr. Chairman, I am speaking on the basis of hearsay 
because I was not a member of the State Department at the time 
that decision was made. 

The Cuamman. When did you join the State Department, then? 

Mr. Becker. It was about the 12th of June, Mr. Chairman. 

The Caiman. You just came in the State Department ? 

Mr. Becker. That is correct, Mr. Chairman. 

Mr. Brooks. Where did you come from ? 

Mr. Brecker. New York, Congressman. 

Mr. Brooks. I mean what business. 

Mr. Becker. The practice of law. 

The Cuarrman. Then from hearsay, you are advising the commit- 
tee that the State Department made no decision whatsoever—had 
nothing to do with the decision in the Girard case ? 

Mr. Becker. Yes. I am informed, both within the State Depart- 
ment and by the Defense Department, that the State Department was 
not consulted as to the decision to be made with respect to a waiver 
of jurisdiction in the Girard case. 

The Cuamman. Now vou are the Legal Adviser for the State De- 
partment ¢ 

Mr. Becker. I am, Mr. Chairman. 

The CHarmman. Now, let’s analyze this bill. Of course, we know 
what Mr. Brucker said and we know the position of Mr. Murphy. 
Now let’s see what this bill does. 

Now, I grant you that the Status of Forces Agreement does work 
beneficially to the serviceman, because as you stated, and as the Su- 
preme Court said, if there were no agreements then international law 
would apply and all servicemen who were captured or in the custody 
of the host nation would have the right to try them; is that correct? 

Mr. Becker. That is right. 

The CHamman. Now, of course, we know what section C of the 
agreement with Japan provides, as to the committe. What does 
this bill do? This bill merely designates the representative of this 
committee who shall make the decision ; isn’t that correct ? 

Mr. Brecker. It is correct, Your Honor—Mr. Chairman. But I 
think it does go—— 

The Cuairman. Let’s have a little order here. We can’t run busi- 
ness when everybody is trying to hold a Saturday night conversation. 

Now go ahead. 

Mr. Becker. It goes further than that, I believe, Mr. Chairman. 
It is true that the present form of the bill is preferable to the other 
form of the bill because it does take account of the clause C and 
provides a means for the sympathetic consideration being given. 

The Cuatrman. Now the sympathetic consideration is at govern- 
mental level, isn’t it ? 

Mr. Becker. That is correct. 
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The Cuatrman. Allright. All we are doing in this bill is pinpoint- 
ing, at Government level, who will be the spokesman for the United 
States. 

Mr. Becker. Well, if I may comment on one operation of the bill: 
There are many, many cases arising in which there is no question 
whatsoever as to the duty status or whether the man was in per- 
formance of official duty when he committed an offense abroad. 

And the way it operates now: When the facts are perfectly obvious 
on that point, it is conceded, as far as we are concerned, and the man 
is tried in the courts of the local jurisdiction. Now, wnder this bill, 
even though the foreign authorities approach us and say “It is per- 
fectly obvious that this man was on an off-duty status, he was com- 
pletely unrelated to anything in his duty,” we are forced to tell them, 
“Well, until we receive a decision by the Secretary of the service con- 
cerned, we can’t give you jurisdiction,” although they are entitled to 
jurisdiction in those circumstances under the tre: ity. 

The CuHamman. Well, now, let’s get back. 

Of course, the bill is somewhat a modification or limitation on sec- 
tion C and probably the NATO agreement, isn’t that correct ¢ 

Mr. Becker. It is a modification of that. It is also—it proposes 
to disregard article XVI of the NATO Treaty. 

The Cuatman. That is right. Because article XVI says that if 
any misunderstandings take place—read article XVI, Mr. Blandford. 

Mr. Brecker. I have it here, Mr. Chairman. 

Mr. Kaxpay. It is not that at all. It is a construction of a treaty. 

Mr. Puivein. That is right. 

Mr. Buanprorp (reading) : 

All differences between the contracting parties relating to the interpretation 
or application of this agreement shall be settled by negotiation between them 
without recourse to any outside jurisdiction. Except where express provision is 
made to the contrary in this agreement, differences which cannot be settled 
by direct negotiations shall be referred to the North Atlantic Council. 

The Cuamman. Now, Mr. Kilday just stated that it was merely an 
interpretation of the treaty ; is that your construction ? 

Mr. Kitpay. I take the position that this is a customary provision 
of treaties as to the construction of the treaty itself. 

Now, in this treaty there is the arrangement for settling these 
jurisdictions. So it doesn’t apply there. That is the construction 
of a treaty. But I would like to—we are operating on my bill. 

The Cuarman. That is right. 

Mr. Kitpay. I would like to ask a few questions. 

The Cuatrman. Glad to. But I would like for you to develop 
that it is merely construction of the treaty. 

Mr. Kirpay. That is right. 

The Cxuamman. Instead of a modification or abrogating-— 

Mr. Kitpay. Well, let me ask Mr. Becker this. 

The CuarrMan, All right. Develop that. 

Mr. Kinpay. This article XVI, relating to the construction of the 
treaty, and in the event of an inability to agree by a negotiation 
between the parties, that it shall be referred to the North Atlantic 
Treaty Organization: You don’t take the position ‘that that had 
any intention of requiring, on the individual case of the serviceman, 
as to the jurisdiction of the serviceman, that it was going to be referred 
to the North Atlantic Treaty Council; do you? 
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Mr. Becker. It is my understanding, Mr. Congressman, on this 
background: You will note that this has not only interpretation, but 
also application. 

Mr. Kizpay. Application. 

_ Mr. Becker. You also note it says “except where express provision 
is made to the contrary.” Now, I would call attention to article VII, 
which relates to civil claims, and things of that matter. Express 
provision to the contrary is made in article VII, because they have 
provision there for an arbitrator. 

Consideration was given to the question of whether or not they 
should have provision for an arbitrator in the other article, article 
ITI, relating to the criminal jurisdiction. It was decided not to do 
so. Tomy mind 

Mr. Kitpay. What do you construe that to mean ? 

Mr. Becker. To my mind that was an indication that article VII 
was intended to govern in that situation. 

Mr. Kupay. It was intended, then, that the Nation having given 
sympathetic consideration and not having granted jurisdiction would 
terminate. Why wouldn’t that be the logical construction ? 

Mr. Becxrr. Mr. Congressman, there are two provisions. The one 
provision—the one question is how you determine or finally settle 
a dispute as to jurisdiction. Then there is the other question of 
where you say “Whether or not we have jurisdiction we waive,” and 
that latter is entirely separate from the international dealing between 
the sovereign nations in an effort to settle the question of whether 
or not either one has jurisdiction without a waiver. 

Mr. Kixpay. Of course, the other, when you get to this subject, 
section C—they are absolute provisions. When you get to C it is a 
discretionary provision. It only provides that the authorities of the 
nation shall give sympathetic consideration. Then jurisdiction not 
being delivered, they have refused to give the jurisdiction within 
their discretion. So there wouldn’t be any appeal from that dis- 
cretion. The construction is exactly the opposite to what the gentle- 
man contends, and necessarily so. 

Mr. Brecker. I am struck by your use of the term “give jurisdic- 
tion,” because it is basic to all of these agreements that there exists 
in these cases concurrent jurisdiction. Both nations have jurisdic- 
tion. 

The only issue with which we are concerned is whether one or the 
other has the primary right to exercise that jurisdiction. 

Mr. Kitpay. That is right. 

I didn’t think it would be necesary for me to use the technical lan- 
guage of a pleading. ‘The provision of the treaty as to primary right 
to jurisdiction, as against other Americans—not using the reciprocal 
language—or American property: That is an absolute provision. 

The next one, and where we get into some trouble—you see, those 
are two particular or special jurisdiction provisions. ‘Then the for- 
eign nation has in all other cases—the receiving nation has jurisdic- 
tion, has the primary right of jurisdiction. 

(Mr. Becker nods. ) 

Mr. Kirpay. So we have just at least two particular cases, involv- 
ing our own people and the discharge of duty of our own soldiers. 

Mr. Puttar. That is right. 
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Mr. Kitpay. But even then we come along and say, “The authori- 
ties of the state having the primary right shall give sympathetic 
consideration to a request from the authorities of the other state for 
a waiver of its right in cases where the other state considers such 
waiver to be of particular importance.” 

Strictly a discretionary thing; isn’t it? 

Mr. Becker. That is right. 

Mr. Kitpay. It is an appeal to the sympathy of the nation—“Be- 
cause we have our own troubles, let us have the primary right and 
waive your primary right.” 

So how are you ever going to appeal that to the North Atlantic 
Treaty Council ? 

Mr. Becker. You don’t appeal that, Mr. Congressman. 

Mr. Kizpay. Then XVI doesn’t apply ? 

Mr. Becker. Because you don’t get to that point of waiver unless 
you have some type of a determination or agreement on whether the 
ee of duty” clause applies. 

r. Krupay. Mr. Chairman 

Mr. Becker. If you and I personally had a dispute and the issue 
was whether or not I was acting in performance of my duty, I could 
not say to you “I unilaterally determined that and therefore you must 
be satisfied that you have no claim against me.” 

We would have to go to some recognized tribunal which would de- 
termine that basic fact, which is fundamental to the right. 

Mr. Kirpay. Mr. Chairman 

Mr. Becker. That is exactly the case in the case of two sovereign 
nations. You have to determine that basic fact. 

Mr. Kizpay. Mr. Chairman, we won’t come to agreement, so I 
would like to proceed with another question. 

The Carman. Let’s clear this up, Mr. Kilday. Now, you are 
proceeding on the idea that this is an interpretation of the treaty. 

Mr. Kuipay. That is right. 

The Cuarrman. As you just stated, and Mr. Kitchin joins in the 
statement, that section 16 didn’t apply. 

I would be glad for you to show why section 16 of the NATO agree- 
ment does not apply. 

Mr. Kirpay. That is what I attempted todo. Mr. Becker and I of 
course, won’t agree. 

The Cuarrman. I would like to hear your statement. 

Mr. Kizpay. I thought I had stated it. The provision here, as to 
which nation shall have the primary right to jurisdiction is an absolute 
thing in those other instances. But then when you come to the sympa- 
thetic consideration, it is a purely discretionary matter, and you 
couldn’t appeal from the NATO or anywhere from that discretionary 
decision. 

I think when I go a little further that my position will be made 
clear. 

The Cuarrman. Go ahead. 

Mr. Kirpay. First of all, Mr. Becker—TI realize you stated you were 
not in the Department at the time the decision was being made, in 
the Girard case. 

But from hearsay, you said it was never submitted to the State 


Department ? 
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Mr. Brcxer. Well, I am informed that the various cables that were 
exchanged with respect to the matter were delivered to the State 
vee 

The point I make is the State Department was not consulted on the 
decision. They were informed, in the sense of knowing that there 
were military messages going back and forth, but they were not asked 
their views or consulted as to the decision that was made. 

Mr. Kirpay. Of course; the Supreme Court opinion says, “The Sec- 
retary of State, and the Secretary of Defense decided that this deter- 
mination should be carried out.” 

Mr. Becker. I am glad you made that reference because I wanted 
to make—I did want to make it crystal clear as to what the Secretary 
of State and the Secretary of Defense, with the concurrence of the 
President, decided. 

As the matter 

Mr. Brooxs. The concurrence of who? I didn’t hear that. 

The Cuarrman. The President. 

Mr. Becxer. With the concurrence of the President. 

Mr. Brooks. The President, yes. 

Mr. Becker. As the matter was presented to them, authorities of 
the United States, acting within their right under a treaty, had made 
an international commitment and they felt that it should be the posi- 
tion of his Nation to carry out its international commitment. 

That was the decision that they made, and thus stated. 

Mr. Kizpay. That they made that after Secretary Wilson had di- 
rected that Girard not be delivered pending a review in the Depart- 
ment. 

Mr. Becker. That is correct, sir. 

Mr. Kipay. So they, in effect, set that aside, and went ahead with 
the delivery of Girard. 

Mr. Brecker. Well, as I understand his order, it was, one, to hold 
up the matter until a review could be made as to what had happened. 

Mr. Kizpay. Now, Mr. Chairman, I wanted to go into this. Mr. 
Becker has stated the opposition to a unilateral determination, citing 
the Supreme Court decision to sustain his position. 

Of course, what the Supreme Court was doing at the very time 
that it made these statements was a unilateral determination, 
wasn’t it ? 

Mr. Becker. I understand that was a contested case, Congressman. 

Mr. Kinpay. Well, no. 

1 am talking about—as to the nations. The United States was de- 
termining for itself. 

Mr. Becker. Well 

Mr. Kitpay. And the Supreme Court proceeded to reverse the de- 
cision of the lower court. It didn’t send it back to be dismissed on 
the ground that we could not unilaterally determine the issue that was 
involved. 

Mr. Becker. Well, I don’t quite understand that. 

What the Supreme Court did in that case, because it was material 
to the issue, was determine what was the accepted rule of interna- 
tional law with respect to offenses committed in foreign jurisdiction 
by member of the armed forces. 
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International law is not merely theory. It is what is accepted 
by sovereign nations. They determined that that was the rule that 
was accepted. 

Mr. Kizpay. You don’t agree that the United States judicial sys- 
tem was unilateral, that is just United States without the partici- 

ation in the case of Tsien nation—that in the Girard case, the 

Jnited States unilaterally determined this question / 

It could have decided it the other way. Then what would have 
been the decision ¢ 

Mr. Becker. The only decision was what would have been appli- 
cable in the absence of an agreement. They found the agreements 
had been carried out, and therefore that rule did not apply. 

Mr. Kiztpay. Now, you state the bill as the chairman has read from 
the committee print would be in derogation of the treaty. 

Mr. Becker. That is my view, sir. 

Mr. Kiipay. And the treaty. provides that the authorities of the 
State having the primary right shall give sympathetic consideration 
to a request from the authorities of the other State for a waiver of its 
right in cases where the other State considers such waiver to be of 
particular importance. 

It says that the authorities of the United States shall give sympa- 
thetic consideration. 

How do we violate that treaty when we provide who in the United 
States shall be the authority to make the determination ? 

Mr. Becker. Because you assume that the United States—that the 
authorities of the United States are the authorities having primary 
jurisdiction, and that may be in any foreign country a matter of 
dispute with that sovereign nation. 

Mr. Kitpay. I can’t follow you there at all, Mr. Becker. [Read- 
ing :] 

The authorities of the state having the primary right shall give sympathetic 
consideration to a request from the authorities of the other state for a waiver 
of its right in cases where the other state considers such waiver to be of particu- 
lar importance. 

That language is carried specifically in the committee print. And 
all that it does is to say that. the Secretary of the military department 
is the authority in the United Staes who will give the sympathetic 
consideration. Now, how that can be in derogation of the treaty, Mr. 
Becker, frankly, is beyond me. 

Mr. Brecker. Well, it is possible, Mr. Congressman, that your in- 
tent is not to accomplish the purpose with w hich we are concerned. 

If you would agree that under your bill if there were a dispute 
between ourselves and, let us say, England as to whether or not the 
United States had the primary right to exercise jurisdiction and you 
would contemplate that that dispute would be settled under the pro- 
visions of article 16 and that only after that dispute had been settled 
in that manner would the Secretary of the service involved give 
sympathetic consideration, if it had been determined in that manner 
that we had primary jurisdiction, then I think your bill could be 
reconciled with the treaty. 

We did not understand, however, that you intended that result. 

Mr. Kirpay. I don’t believe I followed you all the way. 

Mr. Becker. I posed the case of where there is evidence as to what 
a soldier was doing at the time that he committed an alleged offense. 
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‘The authorities of the United States stoutly maintain that that indi- 
cates clearly that he was acting in performance of his official duty. 

The authorities of England just as stoutly maintain that that con- 
clusively demonstrates that he was not acting in performance of his 
official duty and that England has the primary jurisdiction. 

Now, if under your bill that dispute would be resolved by recourse 
to the procedures set out in article 16 and ultimately after being re- 
ferred it was determined that the United States had primary jurisdic- 
tion in that particular case because the man was acting in performance 
of his official duty and in that even it would be referred to the Secre- 
tary of the service concerned for sympathetic consideration of whether 
there were any unusual circumstances calling for a waiver, then I 
think that your bill could be reconciled with the treaty. 

Mr. Kizpay. Well, aren’t those things that you mentioned purely 
administrative matters, that the Department would determine in any 
event ? 

Mr. Becker. They are fundamental to the operation of these trea- 
ties, Mr. Congressman. 

Mr. Kixpay. But 

Mr. Becker. And have led to the great benefit that we have gained 
from them. 

Mr. Kupay. Of course, the case—I don’t like to prolong this, but 
Mr. Becker brought up the question of pinpointing this to England. 
There, of course the question would depend upon who had custody, 
wouldn't it? 

Mr. Brecker. No; not entirely as to who had custody, because in 
many cases we don’t have custody and nevertheless have jurisdiction. 

Mr. Kupay. But Britain has implemented the Status of Forces 
Treaty, and has provided in her i sialemuentinn act that the certificate 
of the United States that he was in performance of duty is rebuttable, 
more or less a rebuttable presumption. 

Mr. Pus. That is right. 

Mr. Kiripay. To be determined by the courts of England. 

Mr. Beckker. It says when it is in court proceedings—may I 
explain that section ? 

Mr. Kitpay. Of course, that would be when they had custody. 

Mr. Becker. I do have some ideas about that that I hope will clarify 
the meaning and intent of that section. I read that section as being 
merely evidentiary. Now, as a lawyer, you know that any certificate 
of a commanding officer as to facts that weren’t within his personal 
observation would have no value whatsoever in a court of law. 

(Mr. Kilday nods.) 

Mr. Becker. As a matter of fact, the certificate on official duty is 
also an opinion and therefore, it would be objectionable if offered 
as evidence in a court of law. 

Now, what. this statute does is say “to the benefit of the soldier he 
may offer that certificate in court which would normally not be 
received by the court.” 

Mr. Kitpay. Makes it admissible. 

Mr. Becker. It raises a rebuttable presumption. 

Now, I may call your attention to the Girard case to indicate that 
that necessarily is not jurisdiction. In the Girard case, the United 
States has never withdrawn the certificate of official duty. It stands 
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today as it stood at the very beginning. I have no doubt that Girard’s 
lawyers will rely upon that certificate in court. 

There is a corresponding provision in the Japanese protocol. What 
that means is: He will have the benefit there of a rebuttable presump- 
tion, not necessarily to divest the court of jurisdiction, but as a defense 
on the merits. ; 

: It gives him an evidentiary advantage that he would not otherwise 
ave. 

I do not regard it as determinative of the question of jurisdiction 
because it is all introduced in any proceedings and you have to get 
into the proceedings before that provision applies. 

Mr. Kizpay. The position of your Department is that nothing be 
done. 

Mr. Becker. Nothing be done, with a recognition of the fact that 
everybody concerned is very alive to the difficulties and the concern 
that you and many other people in this country have, and have resolved 
better to administer this entire process so that there never will be a 
recurrence of the Girard case. 

Mr. Kizpay. You are doing that with the full understanding that 
2 weeks ago tomorrow the amendment to the foreign aid bill was 
defeated only by a tie vote, and after a representation that this com- 
mittee would give prompt consideration to a bill to adjust this matter? 

Mr. Becker. We are aware of that, Mr. Congressman. 

Mr. Kripay. Then I take it that you are willing to hazard a vote 
of the House should this amendment be adopted to the foreign aid ap- 
propriation bill, or one much stronger, which would be germane. 

Mr. Becker. We shall, of course, have to take our risk of what- 
ever is within the pleasure of Congress to do. But we hope to per- 
suade them that it has implications—let me make, if I may, three 
points. 

The first is that it is your hope that by this measure you will have 
fewer American soldiers tried by foreign courts abroad. If we have 
demonstrated anything I hope that we have demonstrated 

Mr. Kinpay. I have no such idea in mind. 

Mr. Becker. That you will have more tried by foreign courts 
abroad, which we regard as undesirable. 

Second, we think that the agreements as they work at the present 
day work well. We think they work to the benefit of the servicemen. 
And we further think that they work to the benefit of the security of 
the United States. 

That is a matter with which we are particularly concerned. We 
have found that in dealing with the Asiatic nations as equals, as sov- 
ereign equals, we benefit the security of the United States. In treat- 
ing our allies as equals, equal sovereigns, we find that they reciprocate 
with us, and are willing to go along with us in defense of the free 
world. We think that any action by the Congress in this area at 
this time, will be interpreted as a negation of that principle. And yet, 
we do not feel that the Congress really believes that that principle 
should be negated, because it is important to our common defense. 

Mr. Kiipay. Of course, it boils down to the fact we have 2,800,- 
000 members of the armed services, and if one, more or less of them 
will contribute to what you regard as a beneficial situation, then “All 
right, he can go.” 

The Cuamman. Now 
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(Chorus of “Mr. Chairman.”) 

The CuarrmMan. Wait 1 minute. You still take the position that 
this committee print is a change or modification and not an interpre- 
tation of the treaty ? 

Mr. Becker. Well, Mr. Chairman, I do, unless the possible inter- 
pretation or application of it that I suggested is correct, and I doubt 
that it is correct—that is to say, one that recognizes that you shall 
determine in accordance with the treaty any dispute as to the fact of 
primary jurisdiction. 

The Cuarrman. Why isn’t this merely an interpretation of the 
treaty, instead of a modification or change or abrogation of the 
treaty 

Mr. Kuzpay. Limitation. 

The Cuarrman. Or limitation. 

Mr. Becker. Because, Mr, Chairman, the treaty has a provision 
for determining a dispute as to primary Jurisdiction. 

Mr. Gavin. Let’s hear him. We want to hear him, too, as well as 
hear everybody else, Let the gentleman proceed. 

I can’t hear him. I am listening intently to what he has to say. 
Would you repeat what Wy: have said? 

Mr. Brecker. Yes, Mr. Congressman. The treaty has a provision, 
a Spec ific provision that Pate rns the determination between the two 
nations of any dispute as to whether one or the other has primary 
jurisdiction, And on its face, this bill apparently indicates the view 
of the United States that that procedure should be disregarded and 
instead the United States acting through the Secretary of the service 
concerned will make a unilateral determination. 

And that would be regarded by the other nations as a derogation 
of its fundamental rights, and an infringement on other sovereign 
rights. 

The Cuarrman. You mean to say there could not be any unilateral 
interpretation of the treaty. 

Mr. Becker. I mean to say that on an application of the treaty 
where it is in dispute, you have to reach agreement. or else you have 
to have a determination by some agreed arbiter. Otherwise, it just 
continues to be an unresolved dispute. 

You are merely—— 

Mr. Brooks. Don’t you right now do exactly that same thing? The 
only difference is that the State Department will be left out in this 
arrangement? Do you agree it is a good idea to leave out the State 
Department, or is that our issue? 

Mr. Becxer. The State Department would be only too happy to 
be left out, but it can’t be because where you are trying to resolve a 
cLispute—— 

Mr. Brooks. I can’t hear a word that the witness is saying, Mr. 
Chairman. I am sorry. 

Mr. Becker. Where you are trying to reach agreement between 
two sovereign nations, the State Department i is the recognized channel 
todo that. But if you have any 

Mr. Brooxs. Who recognizes them? You say it is a recognized 
channel. Isn’t the military recognized, too? 

Mr. Becker, I think the conduct. of foreign relations is usually 
handled by the State Department. 
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But I would like to add one word 

Mr. Brooxs. Well—— 

Mr. Brecker. If you have any illusion or idea—— 

Mr. Brooxs. The conduct of justice is usually handled by the 
courts, though. 

Mr. Becker. I am talking about foreign relations, Mr. Congress- 
man, and the relations between nations. 

Mr. Brooks. That is right. But is there anything wrong in leaving 
the State Department out and letting the military step in, in this 
instance? Would that violate any treaty Q 

Mr. Becker. In this instance, it is not proposed to have the military 
step in because the military does not operate under article 16, nor 
is there any proposal in this bill that they operate under article 16. 

Mr. Brooxs. Well, is there any ironclad reason why article 16 ties 
in the State Department, and no other department ? 

Mr. Becker. Yes, there is. 

Mr. Brooxs. What is it? 

Mr. Brecker. Because it is a negotiation between governments and 
under the conduct of foreign relations that is conducted by the State 
Department. 

Mr. Brooxs. You know 

Mr. Becker. I would like to add a word——— 

Mr. Brooxs. You don’t really feel that we couldn’t negotiate 
through the Defense Department just as well as the State Department, 
if Congress wished it that way ; do you? 

Mr. Brecker. I express no view on that. I have no views on that 
point. 

Mr. Brooks. Why don’t you have a view? 

It would seem to me that is fundamental in this bill, as to whether 
or not 

Mr. Wrnsreap. Will the gentleman yield? 

Mr. Brooxs. Wait just a minute. I haven’t asked any questions 
here. In this particular bill isn’t that the fundamental issue, as to 
whether or not this thing is worked out through the Defense Depart- 
ment rather than the State Department ? 

Mr. Becker. No, that is not the solution in this bill, Mr. Con- 
gressman. 

Mr. Wrnsteap. Mr. Chairman—will the gentleman yield? 

Mr. Brooks. It is the fundamental issue, though. 

Mr. Becker. No, it is not, Mr. Congressman. 

Mr. Brooks. Do you want to volunteer any idea as to whether or 
not it can constitutionally and legally be handled by the Defense De- 
partment rather than the State Department ? 

Mr. Becker. Well, it seems to me that you have overlooked my pri- 
mary answer to your question and that is that the bill does not propose 
to substitute the service secretary for the State Department. 

Mr. Brooks. Well, if you will grant us that much, that it could be 
handled through the Military Department, perhaps we could modify 
the bill so as to be in harmony with your ideas and work it through the 
military. 

Mr. Becker. You still have the treaty conditions to be complied 
with, and if you comply with the treaty provisions you might make 
the service Secretary the Secretary of State. Perhaps that is within 
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your power. But that I think is one that you would want to think 
over, too. 

Mr. Brooxs. I think so far as this particular arrangement is con- 
cerned, that Congress can do it. And I don’t see why that would be 
a violation of any of the provisions of that treaty. I read it pretty 
carefully. 

Mr. Becker. I haven’t seen any language that would accomplish 
that, even. I was directing myself to the bill as drafted. I can only 
repeat that the bill as drafted does not 

Mr. Brooks. Suppose we change the bill a little bit, and then put 
the Defense Department primar ily there, as the agency to negotiate 
this thing, would you then agree that that would be perfectly proper 
in the light of the treaty ? 

Mr. Becker. And your contemplation there is a negotiation—— 

Mr. Brooxs. Well 

Mr. Becxer. Not a unilateral determination ? 

Mr. Brooxs. Within the terms of the treaty. You are a lawyer, and 
soaml. Now 

Mr. Brecker. That would remove my personal concern about vio- 
lating the treaty, as long as you had any official of the United States 
who followed the terms of the treaty. I think that is an important 
point. 

Mr. Brooks. Good. So we can work this thing out so we could use 
the Defense Department rather than the State Department, and it 
would be all right? 

Mr. Becker. I haven’t considered the implications of that. 

Mr. Brooks. It would remove your concern about it. 

Mr. Becker. Well it would remove my specific concern about the 
fact that the bill as presently drafted violates the treaty and prin- 
ciples of international law. Yes, it would remove that concern. 

Mr. Brooks. So we can get that far? 

Mr. Brecker. However 

Mr. Brooxs. The question there would be how to modify the bill 
if any so as to accomplish that same thing, without, in other words, 
affecting the treaty. 

Mr. Becker. I may ask, Congressman, though, why it is desired 
to remove the State ‘Department from this area because I know of 
no case—and it has often been suggested, but I know of no case where 
the State Department has ever w aived any primary jurisdiction at 
any time. 

Mr. Brooks. Well, the trouble is this. I am not a witness here. 
But I think the public has more confidence in the Congress, too, and 
the Defense Department, in this instance. 

Because you refer to the Girard case. But let me remind you this, 
that the Bow amendment was tied on to a Reserve bill, which we had 
to scuttle because the Bow amendment was on it, 2 years ago. And 
the Girard case followed that, and there wasn’t anything that could 
have been done apparently to stop the Girard case in the | light of the 
experience we had. 

Mr. Becker. But the public can be misinformed, and I think they 
were misinformed in this particular case that the State Department 
waived the rights of Girard in order to calm foreign feeling. That 
is false, utterly false. 
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Mr. Broox. Perhaps the Supreme Court was instrumental in help- 

— that respect. 
he CuarrmMan. Well, the theory 

Mr. Winsteap. Will the gentleman yield at that point? 

The CHarrman. One minute. The theory of the bill followed with 
reference to the Department of Defense is that the statute makes the 
Secretary responsible for their servicemen. That is the line. It 
isn’t anything about the State Department. 

(Chorus of “Mr. Chairman.”) 

The Cuarrman. Wait 1 minute. 

Mr. Gubser. 

Mr. Gusser. Mr. Chairman. You have made the statement, Mr. 
Becker, that State Department did not enter into the decision in the 
Girard case. Now, do you consider that the method of determining 
the primary jurisdiction in the Girard case in any way violated the 
Status of Forces Treaty ? 

Mr. Becker. The question was never determined in the Girard case. 

Mr. Gupser. Well, in your personal opinion, did the facts surround- 
ing the Girard case violate the Status of Forces Treaty ? 

Mr. Becker. I don’t think it did, because the United States had an 
alternate method of procedure. It could either-——— 

Mr. Gueser. Well 

Mr. Becker. Have gone on and argued the thing through the other 
procedures, but it dec ided to waive. 

Mr. Gurser. Well, I will conclude in 30 seconds, then. 

The decision was made by the military, here in Washington, D. C. 

Now, how, then, if that did not violate the Status of Forces Treaty, 
could H. R. 8704, where the decision would also be made in the United 
States, exclusively by military authorities? The only fact is that one 
particular person in the military would be designated. Now, if the 
Status of Forces Treaty was not violated by the Girard case, how could 
H. R. 8704 violate it? 

Mr. Becker. That is an excellent question, Mr. Congressman, and 
Lhope I will be able to clear it up. 

In the Girard case there were alternate methods of procedure opened 
to the United States officials. They could either have continued to 
maintain their position that they had primary jurisdiction and then 
taken it to negotiation between governments, as is provided in the 
Japanese treaty. They did not have to do that. On the other hand, 
they could operate under paragraph 3 (c) and waive jurisdiction. 

‘They chose to do the latter, but they had open to them both. 

The vice of this bill is that it does not leave open to them the two 
alternatives that they are bound to have under the treaty. 

Mr. Gunser. Suppose that they had chosen not to waive jurisdiction. 
Then would the treaty have been violated ¢ 

Mr. Becker. Not at all. At that point 

Mr. Gurser. What would be the difference between that situation 
and this one? 

Mr. Gavin. Let the gentleman answer. 

Mr. Becxer. The difference would be there, in that event, that the 
United States is a sovereign Nation and would approach Japan and 
would endeavor to persuade Japan, on the governmental level, that its 
view was correct. And it might have persuaded them, we don’t know. 
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The Cuarrman. Let me get this clear in my mind. Section C or 
article 16 are the self-executing sections? 

Mr. Becker. Section C? 

The Cuatrman. Section C and the NATO 16 
cuting sections of the treaty ? 

Mr. Becker. Yes, to the extent that they provide this procedure, 
they are. 

The Cuarrman. They are self-executing ? 

Mr. Brecker. Yes. 

The Carman, Then it would not be implementation of the treaty. 

Mr. Becker. I do not believe it would be, Mr. Chairman. 

The Cuatrman. This bill, then, is not an implementation of the 
treaty, but is a modification of the treaty from your views ? 

Mr. Becker. It is, Mr. Chairman. 

The Cramman. I want that cleared up. 

Mr. Deveraux. Mr. Chairman. 

The Cuairman. Now, I take the position that this bill is an im- 
plementation of the treaty and merely clarifying the treaty. Now, 
you don’t share that view. 

Mr. Becker. I don’t for the reason I have expressed, that it does 
cut out one part of the treaty, article 16, to which I don’t feel you 
give suflicient effect. 

(Chorus of “Mr. Chairman.”) 

The Cuamman. Wait 1 minute, now. Mr. Rivers. Go ahead, Mr. 
Rivers. 

Mr. Rivers. Mr. Becker, are you related to the distinguished Con- 
gressman from New York by the same name ? 

Mr. Becker. I am not, sir. 

Mr. Rivers. He has an exactly opposite view to you. 

| Laughter. | 

Mr. Krvers. Now, let me ask you this. You share the opinion—I 
am not going to ask but 1 or 2 little questions, because I know there 
are a lot of other people that want to ask. 

You just got in the State Department ? 

Mr. Becker. That is correct, sir. 

Mr. Rivers. It is your hearsay opinion that the State Department 
didn’t resolve this question. That is what you understand ¢ 

Mr. Becker. My opinions are my own. But I am informed on the 
fact that the State Department had no 

Mr. Rivers. Yes. From the evidentiary standpoint 
your terms. 

Mr. Brecker. Correct. 

Mr. Rivers. That is hearsay. 

Mr. Becker. That is correct. 

Mr. Rivers. Did Mr. Walter Robertson have any discussions on this 
question ¢ 

Mr. Becker. I don’t know, sir. 

Mr. Rivers. Did I understand you to in response to Mr. Kilday’s 
question say the Supreme Court’s decision was not unilateral deter- 
mination of this matter ? 

Mr. Becker. Yes, I said that, Mr. Congressman. 

Mr. Rivers. It is not a unilateral determination ? 

Mr. Becker. That is correct. 

Mr. Rivers. I just wanted to get that in the record. 





are they self-exe- 








and they are 











3060 


Now, you oppose this bill despite the fact that we write in the bill 
what primary jurisdiction is. And further clarifying the distin- 
guished chairman’s idea, that this is an implementation of the treaty, 
which we have a right to do. That is the only thing that you have 
agreed with us on today, since you have been sitting in that chair; 
and that is that we have the r ight to implement. 

Mr. Brooks. He agreed 

Mr. Becxer. Congressman Rivers, I don’t want my opposition to the 
bill 

Mr. Rivers. Yes, sir. 

Mr. Becker (continuing). To obscure the appreciation of the State 
Department for the attitude that was shown by your chairman, by 
Congressman Kilday, and by all of you, in appro: aching this subject. 

Mr. Rivers. Yes, sir. 

Mr. Brecker. Our approach is only—we hope to persuade you that 
in certain respects you haven’t given consideration—— 

Mr. Rivers. Yes. 

Mr. Becker (continuing). To aspects of treaty obligations of the 
United States that are most important to our security. 

Mr. Rivers. And despite the fact that you just got in the State 
Department, you are coming up here—which you have a right to do, 
just as we have a right, which you have generously acceded to, to our 
moving on this thing—you have agreed to that. 

Mr. Becxer. Yes. 

Mr. Rivers. Despite the fact that you just got in the State Depart- 
ment, you are coming up here—and this is the last word from the State 
Department. If we do this, all of these 2 million—it is 2,600,000— 
how many of our forces percentagewise overseas ? 

(Chorus of “1 million.”) 

Mr. Rivers. About a million of them. Their rights should not be 
implemented by the express act of Congress as to who shall determine 
the primary jurisdiction in matters of alleged violations of the terri- 
torial rights of the sovereign or receiving nations? 

Mr. Becker. I would like to have the record straight on that. I did 
not—— 

Mr. Rivers. Yes. 

Mr. Becker. I did not volunteer for this duty. I came up here as 
an obligation. 

Mr. Rivers. Yes. 

Mr. Becker. We had intended to have Mr. Murphy here, who is 
completely familiar with the background. 

Mr. Rrvers. Yes. 

Mr. Becker. And could have advised you from personal knowledge. 

Mr. Rivers. Yes. 

Mr. Brecker. Unfortunately and tragically, he was unable to be 
present. 

Mr: Rivers. I understand that. 

Mr. Becxer. And I was designated to come. 

Mr. Rivers. Yes, sir. 

Mr. Becxer. But I am expressing the views on the law that you 
state. : 

Mr. Rivers. And you also state from your information, heard and 
believed, that the State Department had no participation in the re- 














u 


1d 


3061 


solving of the Girard case? Which is the reason this bill is before our 
committee. 

Mr. Becker. That is correct. I am so informed, and I consulted 
the Defense Department on that specific point. 

Mr. Rivers. Yes, sir. 

The Cuatrman. And—— 

Mr. Rivers. Despite—pardon me, Mr. Chairman. 

The Cuarrman. I don’t think we should let the impression go out 
that we are somewhat critical of the witness because he doesn’t agree 
with the language of the bill. We want to thank you for giving us the 
benefit of an honest opinion. 

Mr. Rivers. I am not critical. I think the witness is a very able 
witness. 

Mr. Becker. Thank you, sir. 

Mr. Rivers. And I want to compliment you on your ability. You 
are a thousand times smarter than Iam. [Laughter.] 

Which I might say is not much of a compliment. {Laughter. | 

The Cuarrman. Any questions further? 

Mr. Rivers. Wait. 

(Chorus of “Mr. Chairman.”) 

Mr. Rivers. Wait a minute, Mr. Chairman. I am not saying I am 
critical of you. 

Mr. Gavin. I have been waiting for an opportunity for an hour. 

Mr. Rivers. Wait a minute. 

I don’t want the inference to go out that I am critical of your com- 
ing up here, because I understand you are up here as a substitute for 
Mr. Murphy, for whom we all have a high regard. I want you to 
know that we are not critical of you, but 1 want you to agree that we 
have the right to question you. 

Mr. Brecker. Yes, sir. 

Mr. Gavin. Mr. Chairman. 

The Cuarrman. Mr. Gavin. 

Mr. Gavin. I want to compliment the witness. I think you have 
turned in a fine performance. You have taken them on individually 
and collectively, and given them some very constructive answers. 

I want to know what your opinion is. We seem to be confused 
here. We can’t resolve anything among ourselves. And the further 
we go, the more confused I become. 

Now, we have these status of forces agreements with 72 countries; 
is that right? 

Mr. Becker. I thought the number was approximately 50. It may 
involve 72 areas. 

Mr. Gavin. I think they said 69 and 72 the other day. Say it is 
over 50. 

Mr. Brecker. Yes. 

Mr. Gavin. If we can’t interpret this whole picture among ourselves 
here in this legislation, what would be the repercussions ‘with these 
countries if this legislation were adopted? What would be the reac- 
tion do you think w vith these countries with which we have these status 
of forces agreements ? 

Mr. Becker. I can perhaps best answer that question by a letter 
that the Department received the other day from a man who is travel- 
ing in Asia and who is saying that he felt that our whole position in 
the Far East had mater ially improved in the last few years and that 
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he felt that part of that was due to the fact that the United States was 
treating these nations as equals and successfully dealing with them on 
that basis, and that he did hope that we would take no action that 
would be interpreted as in derogation of that solid constructive pro- 
gress. Because much depends upon it. And action in this particular 
area is interpreted all over the world. 

The question is, Shall the United States continue to be an equal 
partner with its allies in the defense of the free world or shall it arro- 
gate to itself a new colonialism. That is the basic issue. And that is 
why we are so concerned about legislation in this area, when we sin- 
cerely believe that every objective that you have in mind can be 
accomplished, as Secretary Brucker said the other day, by better 
administration, and we pledge ourselves to that better administration. 

Mr. Gavin. Do you think if we adopted any legislation, even if it 

was a slight modification of our status of forces agreements, that 
certain countries would pick it up and use it as propaganda to work 
against the United States? 

Mr. Becker. I have no question whatsoever but what they would, 
and they would be the countries that are most opposed to the success 
of the free world. 

The CuarrmMan. Well, if this report was written, that this is merely 
an implementation of the treaty and the Government merely designat- 
ing positively who shall carry out the treaty, how could any nation 
then be critical of such a decision on the part of the Congress ? 

Mr. Becker. Because many others, and many others abroad, would 
disagree with the conclusion that it was merely an implementation 
and would say that it was in derogation, and our enemies would widely 
publicize that. 

Mr. Winsteap. Mr. Chairman, right in connection with that point, 
if I may 

The CHarrman. Yes. 

Mr. Winsreap. If I understand—— 

The CHarrman. Wait one minute. 

Are you through yet? 

Mr. Gavin. Not yet. 

The Cuarrman. Wait until Mr. Gavin finishes. 

Mr. Gavin. Let’s get it straight. This legislation, is it an imple- 
mentation or a modification of our status of forces agreements ? 

Mr. Becker. A modification, sir. 

Mr. Gavin. Well, we referred to implementation. You did just a 
moment ago, implementation. It is a modification. 

Mr. Becker. That is correct, sir. 

Mr. Gavin. I have no further questions. 

Mr. Winsteap. Mr. Chairman. 

The CHamrman. Mr. Winstead. 

Mr. Wrinsreap. It seems to me the whole thing is just as simple as 
we brought out a few minutes ago; all this bill intends to do is for the 
military establishments to determine who will have jurisdiction over 
its own personnel. The State Department still has the same authority 
to act under the bill. They acted under the Girard case. Who de- 
termined that case? The military first agreed to it, did they not ? 
(Mr. Becker nods.) 
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Mr. Winsteap. If we pass a simple piece of legislation giving the 
military the right and authority to determine cases of their own per- 
sonnel, how could that change : anybody’s s concept ¢ 

Mr. Becker. The military did not make the determination that you 
asked them to make in this bill. That is the final determination on 
who had the primary right. What the military decided in that case 
was 

Mr. Wrnsteap. But they did make it; did they not ? 

Mr. Becxer. What they decided was that, “Even though we had 
the primary right, we will waive that primary right.” 

Mr. Pure. The military—— 

Mr. Brooks. Mr. Chairman, in line with that, 1 have something 
written out, and I would like to ask—— 

Mr. Winsreap. The point I would like to make is simply this—— 

The CHairman. Wait 1 minute. 

Mr. Wrnsreap. Do you believe 

The Cuarrman. One minute; don’t interrupt the witness. 

Mr. Wrnsreap. Mr. Chairman, I would like to say this. I don’t 
see where the State Department would be taken out of trying to 
negotiate anything they could if we permit the military to make the 
determination who will have jurisdiction over their own personnel. 

Now, if this bill won’t do that, it seems to me that is exactly what 
we ought to do. 

The CHarrman. Mr. Arends. 

Mr. Arenps. Mr. Chairman, I just simply want to say from the 
standpoint of a layman and not a lawyer that the witness in the chair 
this morning has certainly given me some reasons for further thought 
on this whole matter. You have raised some points here which to me 
are rather disturbing, insofar as the present bill before us for consid- 
eration is concer ned. 

And I repeat : Not being a lawyer may in some ways handicap us in 
reaching aconclusion. Yet there is the other side of the coin, too. On 
a question such as this, as our former colleague from Missouri always 
used to say, “No pancake is so flat that it doesn’t have two sides.” 
And you verified that statement this morning, that this pancake does 
have two sides. 

So I am very happy you are here this morning with your statement. 

Mr. Becker. Thank you, sir. 

Mr. Devereux. Mr. Chairman. 

The Cuarrman. General Devereux. 

Mr. Devereux. I would like to clear up one thing. 

First of all, the question about the Army’s position: Secretary 
Brucker testified the other day that all the Army did was to advise our 
representative on the Commission in Japan that he had the right to 
waive if he so desired. And that is the position that he took; is that 
not true ¢ 

Mr. Becker. I think that is substantially correct, Congressman 
Devereux. I think the nature of the instruction was: “You are to en- 
deavor to persuade them for an additional 3 weeks,” as I understood 
it, “And then at the end of that time,within your discretion, you may 
waive.” 

Mr. Devereux. Allright. That straightens out that one. 

Mr. Becker. All right. 
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Mr. Drverevx. Now, the question of who would exercise the right 
to waive: Would you object, then, if we placed that right of waiving 
with the service Secretary rather than a representative on the Com- 
mission? Do you think that that would change the treaty in any way? 

Mr. Becker. The only possible way in which it would change it, 
Congressman Devereux, is in this respect: When you talk about nego- 
tiations under, say, article 16, or the comparable provision in the 
Japanese treaty, and you also talk about referring it, say, to the NATO 
Council or something of that sort, there is implicit in that that one 
of the possibilities that would be considered might be a waiveer in an 
appropriate case or determination by that body that notwithstanding 
the jurisdiction should go one way or another. Otherwise, I have 
no difficulty with it. 

Mr. Deverevx. All right. 

Now, the question arises: Supposing we do not, our representatives 
who are trying to negotiate, in the case of Europe, the NATO Coun- 
cil, and in the case of Japan, the Committee 

Mr. Broker. Yes, 

Mr. Devereux. If they do not agree, then it is your view that then 
we should try on a governmental level to resolve that? 

Mr. Becxer. Yes. 

Mr. Devereux. Now, if the governments can not agree as to fact 
whether a man be on duty or not or who has jurisdiction, then what 
would we do, have it resolved by the International Court at The 
Hague! 

Mr. Becker. I would think in such a case you would probably get 
a stalemate and we would retain jurisdiction and we simply would 
not agree with their position. 

Mr. Devereux. Thank you. 

The Cuatrman. Mr. Cunningham. 

Mr. Cunnitneuam. Mr. Chairman, I would like to ask the witness 
one question. 

Could you draw a bill that would prevent a repetition of the Girard 
case and not violate a treaty ! 

Mr. Becxer. Well—— 

| Laughter. | 

Mr. Becker. Let me, if I may, add in my answer to your question: 

One, I don’t think I could, because there are certain discretionary 
activities under the treaty that almost certainly would be cut off by 
a bill, and 

Second, I am absolutely certain that I could not draft a bill at this 
day, on this subject, that would not have serious repercussions on the 
foreign policy of the United States and on the security of the United 
States, in my view. 

Mr. Cunnrncuam. Do you base your answer on the fundamental 
proposition that with a sovereign country we cannot change an 
agreement. without that. country’s consent? 

Mr. Becker. Precisely. 

Mr. CunnincuHam. Thank you. 

The Cuamman. Any further questions? 

Mr. Harpy. Mr. Chairman. 

Mr. Brooxs. I have a question. 

The Cuarrman. Wait 1 minute. 
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Mr. Kitchin. I am going around, Mr. Brooks, and let the members 
ask questions. 

Mr. Krrentn. Mr. Chairman, I would like to ask Mr. Becker one 
question dealing with the subject of the administrative handling 
rather than the legislative handling of this proposition. 

I recall yesterday that that was Mr. Brucker’s statement. 

Mr. Becker. Yes. 

Mr. Krrcutn. That it could be handled administratively. 

You made the statement a little while ago that there would be no 
repetition of the Girard affair under the new policy of more strict 
administration in this field. 

The Cuammnan. All right, go ahead, Mr. Kitchin. 

Mr. Kircutn. I would like to ask a question going back 

The Cuamman. Let there be order in the committee. 

Go ahead. 

Mr. Kiventn, And [ appreciate that it is thoroughly hypothetical. 
I don’t mean to put the witness on the spot. But suppose the incident 
of the Girard affair would occur today, after the experience of both 
the State Department and the Defense Department; how, in your 
opinion, would it have happened, or would it have been controlled 
differently than what it was controlled in the instance that did occur? 

Mr. Becker. Well, if I were to do it today, I certainly would have 
negotiation at the governmental level, in an effort to persuade that 
it 1s—— 

Mr. Krront. What? 

Mr. Becker. I say in an effort to persuade them in our common 
interest that we should not allow this incident to trouble relations 


between us and that in the view of all of our reciprocal, happy ar- 
rangements that perhaps the best thing was to let that particular case 


drop. We might or we might not have success in that. We certainly 
would do our very best. 

Mr. Krrcentn. Then, if you met an impasse where you could not 
agree, what would be the status of the individual involved in the in- 
stance of that particular point? 

Mr. Becxer. He would be under our jurisdiction. 

Mr. Krrenty. And you would continue to control that jurisdiction ? 

Mr. Becker. We would continue. 

Mr. Krrentn. I would like to yield to Mr. Brooks at that particular 
point. 

The CuatrmMan. I will recognize Mr. Brooks. 

Mr. Brooks. I don’t want to be recognized until everybody is 
through here, Mr. Chairman. 

The Cramman. Are you through? 

Mr. Krrentn. Yes. 

The Carman. Mr. Bray. 

Mr. Bray. I have given this a great deal of study. It worried me 
a great deal, the things you brought up. 

As a country lawyer, I know there is no use to argue technicalities 
with a member of the State Department. You gentlemen wrote the 
book on that subject. [ Laughter. ] 

Mr. Gavin. He has only been in the State Department 4 or 5 weeks. 
Give hima break. [Laughter. ] 
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Mr. Bray. This is a proposition that the American people are 
very interested in. You only have to travel around a little to find 
that out. 

Here you allow—say, or assume a man is de finitely in line of duty. 
That is, there can be no question. Let’s say he is guarding a ware- 
house. And this problem is going to come up, too. And a robber, 
or a burglar comes there and he kills him. I am trying to tell you 
the line of duty as plainly as it possibly can be. 

Then you allow a process whereby to appease another country; that 
is where it is very important to them, putting it basically, in order 
to get them to like us, you go along. And we continue our troops 
there to help defend them. Then you have a right through this 
process that we now operate under—I am not going into technicali- 
ties—to turn him over to a foreign country for trial. 

The Kilday bill is still recognizing the Status of Forces Treaty, 
going much further than I think the average Americans wants it to 
go. Yet all it does is say that that matter is going to be determined 
on law and on the evidence, rather than international expediency. 

Now that is a very vital issue. You have brought many technical- 
ities to say that we can’t stop the sort of thing that is going on in 
the Girard case and is liable to go on further. 

I believe the people are demanding that some, at least some little 
legislation be enacted to protect the American GI. 

Mr. Becker. Well, in answer to that, Congressman, I appreciate 
the concern, but all I can do, it seems to me, under those circum- 
stances, is to cite what the President had to say in his letter when 
he said that it had never been our policy to do that in the circum- 
stances that you have mentioned; it is not our policy now, and so far 
as he could see it never would be our policy in the future. 

Mr. Bray. I want to ask you- 

Mr. Becker. I think the American people have a concern by reason 
of one particularly unfortunate case that is not well-founded. 

I do think, as I have repeatedly said, that by better administra- 
tion, rather than by legislatiton which may well be in derrogation of 
our treaty obligations and will be w idely interpreted as that—— 

Mr. Bray. Well— 

Mr. Becker. And will have a most unfortunate effect on our for- 
eign relations and our safety 

Mr. Bray. I want to ask you one question and then I am going 
to quit. I want to get your viewpoint. 

Do you sence we should turn over an American soldier that is 
definitely in line of duty if in doing so we wi ui} bring friendship 
and maintain friendship ea a foreign country? I would like for 
you to answer that yes or no. 

Mr. Becker. I would say “No,” of course not, Congressman. 

The CuHarrMan. All right. 

Mr. Bray. All right. That is all the Kild: ay bill is attempting to do. 

The CHarrMan. Mr. Brooks is recognized now. 

Mr. Brooxs. Mr. Chairman, I wanted to present this. Counsel 
wrote it out for me; that is all I was trying to do here. I want to 
ask the witness this before he gets away. 

If we adopted the language of this sort, or the ideas involved in 
language of this sort, what would be wrong with it as far as you are 
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concerned: “In all cases involving members of the Armed Forces of 
the United States in which there is a dispute as to the primary right 
to exercise jurisdiction or where the authorities of the United States 
having primary right to exercise jurisdiction are requested to waive 
jurisdiction under any treaty, agreement, or protocol pertaining to 
the status of the military forces of the United States, the Secretary 
of the military department of which such member is a member shall 
represent the United States in any such dispute.” 

Now, what is wrong with that? ; 

Mr. Becxrr. The thing—the way that will be interpreted is a deci- 
sion by the United States 

The Cuarrman. Can’t hear you. 

Mr. Brecxer. I say the way that will be interpreted by our allies 
is an attempt by the United States or a view of the United States that 
the military will be tougher in dealing with them on these matters. 
I think they will feel that it is an attempt through language that, 
while it does not in terms violate the treaty, accomplishes the same 
result. 

Mr. Harpy. Mr. Chairman. 

Mr. Brooks. I would interpret that to mean that we are very un- 
happy with the way the agreement is working now, wouldn’t it ? 

Mr. Becxer. I also would suggest, as a matter of perhaps internal 
congressional relationship, that maybe the Foreign Relations Com- 
mittee would have an interest in a treaty or a law which changes 
around the allocation of our foreign-relations functions. 

Mr. Brooxs. Under your idea, though, there would be nothing 
wrong—this wouldn’t modify your treaty in any respect, would it? 

Mr. Brecker. I don’t understand that it would modify the treaty 
in terms; no, 

Mr. Brooks. It would simply be a different method of implement- 
ing the treaty; is that right? 

Mr. Becker. That is right. 

The CHAirMAN. Does the committee print—isn’t that merely along 
the same line with this language ? 

Mr. Becker. No; it is not, Mr. Chairman. 

The Cuarrman. What is the difference between the two? 

Mr. Becker. The difference between them is that he has made pro- 
vision for representation in cases where there is a dispute as to pri- 
mary jurisdiction, and he does not purport to override the repre- 
sentations of the foreign nations, but merely change the representa- 
tion on behalf of this Nation. 

Mr. Brooxs. That would accomplish something, anyway. 

Mr. Becker. I am not sure it would, because I know of no case in 
which the State Department has been deficient in its representations 
in that regard. 

The Cuamman. Mr. Bates. 

Mr. Barres. Mr. Chairman, this question has been touched on, even 
today. But I asked Governor Brucker the other day—it looks as 
though we will probably get a bill in some form or another. And 
recognizing that, why don’t we write a bill here which would take 
into consideration what the President said the present policy is. A 
lot of people fear that when we have jurisdiction we are going to turn 
them over. The President said we have. That issue has been cleared. 
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Mr. Becker. Well, my position on that is that we regard it as so 
pregnant with danger and risk and injury to the secur ity interests of 
the United States—— 

Mr. Bares. Now, tell us— 

Mr. Becker. As far as we are conce srned, even if you tell us we will 
get a bill, we propose to go down fighting on it. 

Mr. Bares. Now, tell me what is the difference between Congress 
saying the thing and the President saying something. And the Pres- 
ident has already spoken on this issue. What is the difference ? 

Mr. Brecker. Because the President is acting in an area of discre- 
tion, and the—the President is able to adjust it from d: ay today. That 
is the nature of Executive action. 

Mr. Barres. Well—— 

Mr. Becxer. Rather than a binding law which is rigid. 

Mr. Bares. But he said it hasn’t been, i isn’t, and will not be pro- 
posed. 

Mr. Becker. As far as I can foresee, it will not. 

The Cuatrman. Now, we are very grateful to the witness. 

Mr. Byrne. Mr. Chairman, may | get this off my mind / 

The Carman. Yes, sir. 

Mr. Byrne. Please. Of course I am not an attorney, Mr. Becker. 
But sitting here as a new member listening to this debate, would not 
Mr. Kilday’ s bill operate the same way as our extradition law here in 
the States, where the governor of one State could say to the governor 
of another State, “Well, I don’t think you have a case against this 
defendant, and I am not going to extradite you,” but if the fellow, 
himself, wants to waive that extradition, he can. Why can’t the Sec 
retaries of the Army, the Navy, and Air Force operate the same way 4 

Mr. Becker. Well, it is because we have entered into a treaty io 
gation that says that, where you do disagree, why, you will refer i 
to a recognized arbitrator. Now, if the gov ernors had that type of 
an agreement, and then one of ‘the governors said, “I don’t care 
whether we have an arbitrator or not; I just say you are not going to 
get the man,” then he would be operating in violation of the agree- 
ment. And that, as we see it, is the vice of this bill. 

Mr. Morris. May I ask one question ¢ 

The Cuatrman. Mr. Morris. 

Mr. Morris. In my understanding, you said or inferred that if this 
bill becomes law more of our servicemen will be tried by foreign 
nations than under the present arrangements. 

Mr. Becker. Yes; I did say that, sir. 

Mr. Morris. Why? 

Mr. Becker. The reason is there are thousands of our men today 
over whom foreign nations have a primary right of jurisdiction. As 
a matter of fact, in the absence of the agreement they would have 
full and exclusive jurisdiction. 

Mr. Morris. All right. Now, right there—— 

Mr. Becker. May I finish my answer? 

Mr. Morris. That answers my question, right there. Now, if that 
be true, if your premise be true, then why pass this bill? That, 
certainly, is a blow against this bill, if his statement is true. Because 
the very thing that we are trying to accomplish would fall. And 
you have stated, and I think stated correctly, that if we should pass 





3069 


this bill it would give our enemies a strong weapon against us in the 
propaganda field. 


Mr. Brecker. Congressman 

Mr. Morris. Now, one other question, if you don’t mind. 

Mr. Rivers. Let’s vote. 

Mr. Morris. If your statement is true—of course, I know you believe 
it to be true, but, whether it is or not, and whether your judgment on 
it is good or not, I don’t know. Now, this other thing. Can you tell 
us how many of the NATO nations provide jury trial? Do they all, 
or only a part of them? 

Mr. Becker. Offhand, I don’t know the answer to that. I do know 
that, very generally speaking, you have a division between Anglo- 
Saxon countries, such as England, and the various related countries 
that do have jury trial. Even some of the civil-law countries have 
jury trial. They do have a form of jury trial in France. But I could 
not give you the exact number of how it breaks down. 

Mr. Morris. I have concluded, Mr. Chairman. But I would suggest, 
if his statement is true, we might be doing a very bad thing here, if 
more servicemen can be tried under this bill than under the present 
arrangement. Maybe a different bill is in line, or maybe we better 
stop, look, and listen. 

The Cuatrman. Of course, that is the position they have taken all 
along; that more will be tried. But we somewhat doubt the soundness 
of that position. Now, I want to say I am very grateful to you, and 
the committee is very grateful for your aid and assistance in this 
matter. 

Now, members of the committee, I think we should now take a re- 
cess for further consideration of this bill until Thursday morning, at 
which time I ask for a vote on the bill, Thursday morning. 

Mr. Witness, I will be glad to talk to you a few minutes. 

Mr. Becker. Thank you. [appreciate your consideration. 

The CHatrMAn. Now, members of the committee, we will recess 


until tomorrow morning. I will insert statements in the record at this 
point. 





STATEMENT OF HON. Rogert W. HEMPHILL, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF SOUTH CAROLINA 


Mr. Chairman and members of the committee, I want to thank you for allowing 
me to insert this statement in the record. I implore this committee to make a 
thorough study of the status of forces agreements now in effect in treaties 
between the United States and foreign countries, and to include in that study 
an investigation of any agreements made on supposedly high diplomatic levels 
which permit foreign jurisdiction over our soldiers. I am particularly concerned 
with the surrender of American soldiers, on or off duty, to foreign courts for 
trial. 

In support of that feeling, I introduced in the House of Representatives a bill 
identical to that of Congressman Bow. My bill being known as House Joint 
Resolution 365. 

When the serviceman takes his oath of allegiance he binds himself to dutiful 
service to his Government. His Government, on the other hand, guarantees 
him protection and guarantees that his uniform and his flag will be respected 
wherever he is sent. 

He has no choice of orders, nor of assignments. 
world, the American boy. 


He is a man or woman, subject to human weaknesses and there will certainly 
be times when he will be in difficulty. 


He is the finest citizen in the 
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He does not deserve to be placed in foreign jails, or tried by tribunals whose 
language he does not understand, and who neither understand his language, 
nor appreciate his background, his freedom, his environment, nor his way of 
life. 

He should not be subjected to foreign prejudices against our country itself, 
or the military of his country. 

If he is a Christian he should be tried by those who believe in freedom of 
religion, and who have no enmity against Christianity. 

If he is a Jew, it should be assured that those trying him have no background 
of anti-Semitism. 

Since this country sent him to the place of his trial, it should grant him trial 
before a court composed of people who have a real conception of what Americ: 
is like and what American freedom permits. 

The Constitution of these United States gives certain guaranties to such 
soldiers and every citizen. His Government should not surrender them for 
supposed diplomatic advantages. 

Since the status of forces agreements, particularly with reference to the trial 
of our men, have been in effect, I can think of no instance where respect for 
the American soldier or for this great country has been enhanced by those 
agreements or by the trial of an American soldier by a foreign court. 

To the contrary, a surrender of the American soldier to a foreign court evi- 
dences a weakness on our part which many people of the world will neither 
appreciate nor admire and which our enemies will use against us. 

I am talking about the boy down the street whose mother, sister, and wife 
wait in the night wondering about him and what may happen to him. 

His brother, his father, or his son is proud of this American soldier, but his 
confidence in the Armed Forces is shaken when he reads of foreign courts trying 
American soldiers. 

The American private is just as sacred an individual as any other American 
soldier. 

As a Congressman, a veteran, member of the Air Force Reserve, and as a 
citizen, I hope this great country will undertake to do away with this weakness 
in our foreign agreements. 


STATEMENT OF THE AMERICAN COALITION, WASHINGTON, D, C, 


Mr. Chairman, it was bound to happen. Sooner or later a cause celebre, 
arising from the tragic situation created by the status of forces treaties, or by 
similar treaties or executive agreements, was inevitable. The case of Army 
Sp3c. William S. Girard, created a national furor unexampled in its bitterness 
and resentment, as the Members of the Congress are so well aware. 

The American Coalition of some 100 civic, fraternal, and patriotic societies, 
organized in 1929, and the Defenders of the American Constitution have stead- 
fastly opposed the agreement between the parties to the North Atlantic Treaty 
regarding the status of their forces and all similar treaties and executive 
agreements with respect to the surrender by our Government of criminal and 
civil jurisdiction over offenses committed by our service personnel against the 
laws of the foreign nations within which our Armed Forces are stationed. We 
have supported House Joint Resolution 16 and we continve to support it or one 
of the several bills introduced to accomplish the same objective, and we advo- 
cate the adoption of one of these. Moreover, we believe that such an agreement 
as the Status of Forces Treaty, which departs so abruptly and entirely from 
accepted philosophy in international law and, indeed, denies individual rights 
which are specifically provided for in the Constitution is, and of right ought 
to be, declared invalid under the Constitution; however, because of the tacit 
refusal of our United States courts to rule directly on its constitutionality, these 
parts of the.treaties must be amended or nullified by other means. 

In 1955 hearings before the House Foreign Affairs Committee, Government 
witnesses testifying in defense of the status of forces and similar treaties 
assured us that “off duty” offenses only were covered in the agreements, as 
though that mitigated the evil. Now we find, however, that on duty incidents 
are also included. 

Alth ugh Representative Bow and other have, for several years, protested 
the iniquities of the status of forces treaties in committees and on the floor 
ot the House, and many patriotic organizations and individuals have done their 
utmost to alert the general public to the fact that these treaties do violence 
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to basic constitutional rights and have resulted in wrongfully waiving juris- 
diction over offenses committed by our service personnel against the laws of the 
foreign nations within which our Armed Forces are stationed, little headway 
seems to have been made. The action of the State Department, aided by the 
Department of Defense, in going even beyond the provisions of the treaties which 
they negotiated, in their efforts to appease the Japanese at the expense of a 
seemingly unimportant United States serviceman, is indicative of this point of 
view. 

Many years before the frenetic denials of the State Department and the De- 
partment of Justice, it had been a long-established principle that the Constitu- 
tion of the United States follows the flag wherever our Armed Forces have 
carried it. In truth, the jealous guarding of the rights of a citizen of a strong 
nation is older than Christianity itself. 

When St. Paul was about to be punished severely under the local laws of 
Palestine, he appealed to a centurion of the Roman legion stationed in that 
country as a pacifying force. Paul claimed his privilege and right, as a 
Roman citizen, to be judged by Caesar in Rome. The centurion recognized his 
right, ordered the bonds removed and sent Paul to Roiae, as was his right be- 
cause he was a citizen of Rome (Acts 25:11-12). And Rome was a strong 
nation. 

The law of nations that has lately been honored more in the breach than in 
the observance, is clearly that a member of the armed forces of a sovereign 
nation within the confines of another nation is not subject to the criminal or 
civil jurisdiction of the visited nation. Under that same international law, 
where one nation, at the request of another, sends its military forces there, the 
visited nation thereby waives all jurisdiction over the military personnel of 
the visiting nation. That has been the law, despite all the testimony to show 
that it has not been observed in some cases through the years. 

It has been said that when the various status of forces agreements were 
drafted, neither the State Department nor the Defense Department had con- 
cerned themselves with foreign laws, foreign jurisprudence or court procedure, 
or with foreign conditions of imprisonment. The hearings of last session re- 
sulted in alerting both of these Departments to the prevailing circumstances and 
to their duties. Some studies were made and some improvements were effected 
However, the Department of Defense is contented to compile statistics and try 
to make things look good, rather than support the effort to regain jurisdiction 
over our service personnel. 

It is an amazing fact that the administration tries to make us all believe 
that all’s well with our service personnel and that William Girard is just going 
to a Japanese tea party. It is also significant, for what it’s worth, that the 
loud voices calling for civil-rights legislation quietly took the Girard case in 
silence. 

Attorneys for Girard instituted habeas corpus proceedings in the United 
States district court here. Judge McGarraghy ruled that the threatened action 
(the proposal to turn Girard over to the Japaneses for trial) was illegal and 
in violation of the Constitution and laws of the United States. The just and 
fearless decision of Judge McGarraghy was reversed by the United States Su- 
preme Court, as we all know. This has a familiar ring. 

I am an officer and general counsel for another organization—the Defenders 
of the American Constitution—that took the case of another Army enlisted man 
and carried it through from a habeas corpus proceeding in the district court 
through to the United States Supreme Court. Pvt. Richard Keefe had been sur- 
rendered to the French authorities, was tried, sentenced and imprisoned in 
France. When the case reached the Supreme Court after several appeals, the 
Court dismissed it for lack of jurisdiction, Now where, one is tempted to ask, can 
one get an authoritative ruling on what constitutes unconstitutionality, if not 
from the Supreme Court? That august body recently voted to turn the FBI 
files over to known criminals and enemies of our Nation on trial, but seemingly 
it is not concerned with the rights of those who—because they have sworn to 
protect and defend the Constitution—are most deserving of its protection. 

One is reminded of the words of a former President of the United States, 
Martin Van Buren, who, in referring to the Supreme Court, spoke of “the dan- 
gerous heresy that the Constitution is to be interpreted, not by the well under- 
stood intentions of those who framed and of those who adopted it, but by what 
can be made of its words by ingenious interpretation.” 
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The morale of our Armed Forces has suffered a cruel blow. No men of our 
Armed Forces which are stationed abroad, on or off post, on duty or off duty, 
can now expect any shred of his constitutional protection while so serving. The 
effectiveness of our fighting services has been impaired by this incredible act 
of surrender. 

Control by the people of their Armed Forces is a historic and primary element 
of sovereignty. Never before in our history, when we faced tense international 
situations, has it been thought necessary to surrender our sovereignty, sacrifice 
principle and, finally, our own sons, to appease our so-called world friends—in 
some cases erstwhile enemies. Peace is the alluring catchword. Fear is the 
inglorious compulsion. With no assurance of peace, we are losing our heritage of 
freedom as a great and strong nation “to determine for itself and in its own way 
where duty lies and where wisdom calls,” as Washington warned us. Our policy 
is weak, breeds contempt and wins no friends. The sovereign people must control 
their armed forces around the world, or should bring them home. 

The Executive, with the advice and consent of the Senate, has withdrawn the 
safeguards of our Constitution from our service men and women overseas, 
which will stand unless the Congress decides to do something to correct this 
manifest injustice—this weak surrender of our traditional and rightful jurisdic- 
tion over our own forces—restores to our citizen soldiers, sailors, airmen, and 
marines serving overseas, the right to be tried for any offense they may com- 
mit, in American courts and by American citizens, and repair the damage that 
has been done to their morale by this denial of the rights guaranteed to them 
under the Constitution. 

We thank you, Mr. Chairman, for the privilege of appearing before this 
committee to express the views of the American Coalition and the Defenders of 
the American Constitution. We venture to hope that the committee will give 
favorable consideration to the several bills referred to the committee and in 
its wisdom will recommend the adoption of that measure which best serves to 
accomplish the desired objectives. 

Merritt B. Curtis, 
Brigadier General, USMC, retired; Fourth Vice President, American 
Coalition; Secretary and General Counsel, Defenders of the Ameri- 
can Constitution. 


STATEMENT OF CoopeR T. HOLT, COMMANDER IN CHIEL, VETERANS OF 
FoREIGN WARS OF THE UNITED STATES 


The Veterans of Foreign Wars appreciates the opportunity to present to this 
committee its views on certain aspects of the NATO status of forces treaties and 
related executive agreements in connection with certain bills now being con- 
Sidered by the committee which would amend the Uniform Code of Military 
Justice and affect certain provisions of the status of forces treaty and related 
executive agreements. 

Our organization has urged the revocation of the status of forces treaties and 
executive agreements since they became effective in 1953. <A resolution adopted 
at our last national encampment in August 1956 again placed the VFW on record 
as oppesing them. 

H. R. 8704, introduced by Representative Kilday, provides that no member of 
our Armed Forces will be surrendered to the jurisdiction of foreign courts unless 
the Secretary of the armed service concerned determines that, under an existing 
treaty, the country requesting jurisdiction has “primary jurisdiction” over the 
accused. 

This proposed bill is good as far as it goes. It at least places in the hands 
of a responsible United States authority the final determination of jurisdiction 
in cases where there may be a dispute. If this bill had been law at the begin- 
ning of this year, Army Sp3c. William Girard would—at least we hope—have 
already been tried by a United States court-martial, instead of being surrendered 
to Japanese jurisdiction. 

The weakness of this bill, however, is that it does not go far enough. The 
issue here is the fundamental right of every American serviceman to due process 
and a fair trial before being convicted of any crime. Under the present treaties 
and agreements this fundamental right is not adequately protected—and H. R. 
8704 does not fully correct this situation. While it provides some relief, it falls 
short of what is needed. 

H. R. 8820, introduced by Representative Bow, is a more desirable bill. It 
has five main provisions. The first states that no persons subject to the Uniform 
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Code of Military Justice will be surrendered to the jurisdiction of any foreign 
court for an alleged offense “arising out of any act or omission taking place while 
he is on duty.” 

This is a sorely needed revision of the present agreements which say that the 
United States will have “primary jurisdiction” in alleged offenses “arising out 
of any act or omission done in the performance of official duty.” The American 
people have believed that the phrase “in the performance of official duty” meant 
“on duty.” They learned in the Girard case, however, that it does not and that 
our servicemen can be tried by foreign courts even for on-duty offenses. This 
shocked many Americans and, we believe, is something that should not be further 
tolerated. 

The second provision of H. R. 8820 provides that no member of our Armed 
Forces accused of an off-duty offense shall be surrendered to foreign jurisdic- 
tion unless the Department concerned has first determined that he will have, 
under the criminal laws of the nation concerned, procedural safeguards “sub- 
stantially the same” as those he would have in a general court-martial. Nine 
specific safeguards which must be guaranteed the accused are then quoted. 

We cannot see how this committee or the Congress can reject this section of 
the Bow bill unless they are willing to proclaim publicly, if indirectly, that serv- 
icemen are second-class citizens, that they are to be deprived not only of the full 
protection of the Bill of Rights but even denied the minimum protection of the 
Uniform Code of Military Justice which is the only constitutionally authorized 
body of law applicable to members of our Armed Forces who are accused of 
crimes. 

This is a basic issue. If Congress does not insist that every serviceman to be 
tried by a foreign court will be granted due process and these minimum safe- 
guards, it will be guilty of trading away the basic rights of all members of our 
Armed Forces. This is not a pleasant thing to say, but if our Constitution, his- 
tory and traditions mean anything, it is true and it is also a fact we must all face 
squarely. 

Under the Constitution only Congress has the power to govern and regulate 
the Armed Forces. It is obvious from the spirit of the Constitution and American 
traditions that, in exercising this power, Congress has a solemn duty to see that 
our servicemen are guaranteed every possible right consistent with effective mili- 
tary discipline and operation. Only absolutely essential and minimum depar- 
tures from the full protection of the Bill of Rights should be made by the Congress 
in governing and regulating our Armed Forces. 

For the Congress to reject a simple demand that due process and the basic 
elements of a fair trial be provided for all members of our Armed Forces, even in 
foreign courts, would be to make a travesty of American justice. If it rejects 
this, it will reject, in effect, the whole spirit of the United States and its Con- 
stitution, the very things that have made this country the land of the free. 

It is true that some of the safeguards enumerated in this section of the bill are 
also spelled out in the agreed official minutes of the status of forces treaties and 
related executive agreements between this country and 54 other nations. The 
fact is, however, that despite this, American servicemen, when tried in foreign 
courts, have sometimes not been provided with these safeguards. Some method of 
strengthening the hand of high military officials in seeing that they are provided 
is therefore absolutely essential. 

The third provision of the Bow bill provides that there will be no surrender 
of any serviceman to a foreign court until the accused has been notified of the 
decision to surrender him and 10 days have elapsed following such notification. 
If, within those 10 days, the accused appeals the decision to surrender him to a 
foreign court to the Court of Military Appeals, he will not be surrendered until 
that court has decided his appeal. 

According to the fourth provision, the court will then determine whether or not 
the accused committed the alleged offense while on-duty or off-duty. If it deter- 
mines that it was an off-duty offense, it must then determine whether or not the 
accused will have the procedural safeguards enumerated in section 2 before 
he can be surrendered. 

This is certainly a reasonable, or more accurately perhaps, a necessary provi- 
sion. A man subject to the military code of this country can be surrendered by 
the military to the nonmilitary courts of this land. When this happens, the 
accused is actually granted more rights and protections than he would have had 
if tried by a military court. He is given the full protection of our Bill of Rights 
by the United States courts. It is certainly reasonable to insist that, if American 
military personnel are to be surrendered to foreign nonmilitary courts where they 
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do not have the full protection of the Bill of Rights, they should, as a minimum, 
be guaranteed the procedural safeguards enumerated in sertion 2 of H. R. 8820, 

There is an obvious inconsistency in the present treaties and executive ugree- 
ments. Either it is wrong—from the viewpoint of justice—for the Congress to 
give an accused serviceman greater rights than those provided in the Uniform 
Code of Military Justice by permitting his surrender to a nonmilitary court of 
this country, or else it is wrong to give him fewer rights (than those in the Uni- 
form Code) by surrendering him to the nonmilitary courts of a foreign country. 
Reason and commonsense rebel at this contradictory arrangement. It is obvi- 
ously one that demands correction. 

In considering this section, we must remember, too, that in any capital offense 
a serviceman surrendered by the military to a nonmilitary court in this country 
would have the protection of indictment by a grand jury before he could be 
tried. But even under H. R. 8820, American servicemen will not get this pro- 
tection of the Bill of Rights. Few of the 54 nations that now have jurisiiction 
over American military personnel provide anything in the nature of such pro- 
tection. 

The fifth provision of the Bow bill states that if the court finds the offense 
was columitted while the accused was on duty, or that the accused will not have 
the procedural safeguards guaranteed in section 2 in the case of an off-duty 
offense, the court shall so notify the Secretary of the Department concerned, The 
Secretary shall then refuse to surrender the accused to the jurisdiction of a 
foreign court. 

If the Court of Military Appeals finds that the alleged offense was an off-duty 
one and that the accused will have the procedural safeguards previously men- 
tioned if prosecuted by the courts of the foreign nation involved, the Secretary 
of the Department concerned may then surrender the accused to that nation for 
prosecution. 

This section, too, is reasonable and desirable. We believe it a proposition that 
needs no argument, that our Armed Forces personnel should never be surrendered 
to a foreign court that does not provide them with the minimum elements of a 
fair trial. 

The \ FW therefore urges this committee that, if it is going to act on any of 
the measures now before it, it support H. R. 8820 because it is a measure which 
makes a realistic attempt to see that the members of our Armed Forces will 
really be assured of what might be called a fair (rial in foreign courts. 

There are some other vital points that should be made at this time. 

Under the Military Code of this country those convicted under it have the 
ultimate right of appeal to the President of the United Sates. They also have 
the right to review by the Court of Military Appeals and even by the Supreme 
Court. 

isven under H. R. 8820, as laudable as its provisions are, however, there is 
no provision at all for such appeal or review based on the standards of the Bill 
of Rights and the Uniform Code of Military Justice. It is most important to 
stress this fact because never before in the history of this Nation have citizens, 
including our servicemen, been denied this protection. 

It is quite likely that foreign governments would flatly refuse to let any 
United States court review its courts’ decisions. It would be understandable, in 
a way, for them to take this position. But, if they do so it will emphasize the 
impossibility of giving our Armed Forces full basic protections under any system 
of “status or forces” treaties. It will demonstrate the need for revocation of all 
such agreements. 

Today, the more than 1 million men who are serving overseas in our Armed 
Forces are without this vital protection of the right of appeal to a court of last 
resort which will judge their case according to the principles of the Constitution 
and Bill of Rights. A portion of the lifeblood of inherent constitutional right 
in the body of liberty is being allowed to ebb away. This right and many others 
have been taken away from our Armed Forces by the President through executive 
ratification of the status of forces treaties. 

Inasmuch as the Constitution does not give the President, or the President 
and the Senate acting together, the power to govern and regulate the Armed 
Forces, it is the contention of the Veterans of Foreign Wars that this stripping 
of servicemen of their rights has been done unconstitutionally—for the simple 
reason that placing them under foreign courts which may punish them, even for 
crimes committed while on duty, is obviously a part of the process of governing 
and regulating the Armed Forces. 

As recently as June 10 of this year the United States Supreme Court, in the 
case of Reid v. Covert, stated: “When the Government reaches out to punish a 





citizen who is abroad, the shield which the Bill of Rights and other parts of 
the Constitution provide to protect his life and property should not be stripped 
away just because he happens to be in another land. 

“This is not a novel concept. To the contrary it is as old as government. It 
was recognized long before Paul successfully invoked his right as a Roman citi- 
zen to be tried in strict accordance with Roman law.” 

The Court also pointed out that ‘no agreement with a foreign nation can confer 
power on the Congress, or on any other branch of government, which is free 
from the restraints of the Constitution. * * * Treaties and laws enacted pur- 
suant to them * * * have to comply with the provisions of the Constitu- 
tion. * * * The prohibitions of the Constitution were designed to apply all 
branches of the National Government and they cannot be nullified by the Execu- 
tive or by the Executive and the Senate combined.” 

This statement by the Court makes incomprehensible its decision in the Girard 
case because all servicemen, through the NATO status of forces treaties and 
related executive agreements, have been denied in foreign courts specific basic 
rights bestowed upon them by the Congress in the Uniform Code of Military 
Justice. 

This condition cries out for correction and we look to the Congress for the 
remedy. H. R. 8820 has many excellent provisions and is superior to any other 
bill before this committee. Its passage would do much to protect the rights of 
our Armed Forces serving overseas. For this reason the VE'W would like to see it 
enacted into law. 

The VFW still feels, however, that the only true and complete correction that 
can be made is the rejection of the NATO status of forces treaties and all execu- 
tive agreements patterned on them. 

We say this with full realization of the need for having our troops stationed 
abroad to strengthen our security and with full appreciation of the problems the 
Government encounters in trying to arrange this with other nations. Conces- 
sions must be made, benefits must be granted, et cetera, on a quid pro quo basis, 
That is in the very nature of the conduct of international relations and our 
foreign aflairs. 

Ultimately, however, every action taken by our Government must be evaluated 
by the yardstick of the basic law of our land, the Constitution. We need alli- 
ances to protect freedom—our own and that of allies, But there must be a lim- 
itation even on the means used to achieve this end, as vital and noble as it is. 

There are some things that cannot be done, some concessions that cannot be 
made, simply because they cannot be commensurately returned. Among them 
are asking—or compelling—any citizen to surrender his constitutional rights, 
liberties and protections or agreeing to the violations of the principles, provisions, 
restraints and processes prescribed by the Constitution. 

In the final analysis, except when this Nation is in dire peril, the Constitution 
and the rights it confers on our citizens should not be sacrificed for anything. 
Nothing is worth violation of the Constitution except the preservation of this 
Nation from destruction—and no one has shown that the status of forces treaties 
are essential to this purpose. 

This, again, is a matter of principle. It does not matter whether it affects only 
1, 2, 10—or thousands of people. This concept of fundamental individual rights 
has been the basis for this country’s sacrificing the lives of hundreds of thousands 
of its men in war and for its expenditure of billions of dollars of its assets for 
defense purposes. It would indeed be tragic if, after working to preserve it at 
such cost, we should trade it away unnecessarily. 

One inroad into the Constitution begets another, We cannot sacrifice the rights 
of American servicemen through status of forces arrangements or any other proc- 
ess without weakening and endangering the rights of all citizens. 

This is why the VF'W stands for the revocation of the Status of Forces Treaty 
and all executive agreements based on its provisions. 


(Whereupon, at 11:55 a. m., the committee adjourned.) 
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House or RepreseNTATIves, 
CoMMITTEE ON ARMED SERVICES, 
Washington, D. C., Thursday, August 1, 1957. 

The committee met at 10 a. m., Hon. Carl Vinson, chairman of the 
committee, presiding. 

The Cuamman. Now let the committee come to order. This is a 
continuation of the consideration of H. R. 8704. 

Now, we have finished the public hearings on this bill. 

The counsel will soon have the record available to the House and to 
the public. 

Now, in the consideration of this bill, I am going to ask the com- 
mittee to consider it in executive session. Sol respectfully request all 
visitors to please retire from the committee room, including reporters 
and everybody else. 

(Whereupon, at 10:05 a. m., the committee entered executive ses- 
sion. ) 

The Cuarrman. Let’s discuss this bill now very carefully and very 
calmly. 

Mr. Arens. Let’s discuss it. 

The Cuatrman. Yes. Let’s open up the discussion. 

The committee is in executive session for the consideration of H. R. 
8704. I will recognize the author of the bill, Mr. Kilday, for any 
comments he desires to make with reference to this proposed bill. 

Mr. Kitpay. Well, Mr. Chairman, I have commented rather fully 
during the hearings. But I would like to try to make a succinct state- 
ment as to my concept of what the bill does. 

First, in doing that, I want to point out that under the status of 
forces treaty and agreements, the United States is granted a very lim- 
ited jurisdiction. There are two provisions: (1) that the United 
States shall have primary right to jurisdiction when the alleged of- 
fense involves other American personnel or American property. 

The next one is that the United States shall have primary right to 
jurisdiction in those cases involving an act or omission in the per- 
formance of official duty. 

Now, the next provision is the general prov ision giv ing general 
jurisdiction to the foreign nation, where it says that in all other cases 
the receiving nation shi ll have the primary right to jurisdiction. 

So that in view of the very limited jurisdiction which the United 
States has here and in only those things involving our own people or in 
the performance of duty, ‘there should be ver yr arely any case In which 
a foreign nation should seek the primary right to jurisdiction. 

Therefore, I feel that the United States mF be justified in insist- 
ing that it not waive its jurisdiction in any of those cases. 

However, the de “partments, the executive departments, all object to 
a provision of that type. And giving proper respect to the views of 
others, I think that perhaps we should adopt something more in the 
order of the committee print, which would reserve the sympathetic 
consideration which would authorize a waiver. 

Now, the way I look at the committee print is this. The language 
of the treaty and the agreements, practically the same in all that I 
know anything about, is—I want to read it because I think it is very 
import ant. 

Mr. Buanprorp. Which portion do you want? 
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Mr. Kinpay. I wanted the opinion in the Girard case. Oh, here it 
is. Because it has set out, just the part that I want to quote. 

The authorities of the state having primary right shall give sympathetic con- 
sideration to a request from the authorities of the other state for a waiver of its 
right in cases where the other state considers such a waiver to be of particular 
importance. 

What I want to emphasize in that is the language: “the authorities 
of the state having the primary right.” The committee print would 
state for the United States which “authority of many authorities in 
the United States should have the power and be saddled with the re- 
sponsibility of making the determination of primary right to juris- 
diction and then the determin: ation as to whether or not after sympa- 
thetic consideration that primary right should be waived. 

Now, that being true, it can’t in any sense abrogate the treaty, be- 

vause the treaties, protocols, and agreements, all say ‘that the authorities 
of the state having the primary right shall give sympathetic con- 
sideration, and all we say is that the Secretary of the milits ary depart- 
ment is that authority, among all of the authorities in the United 
States, who shall make the decision. 

That is clearly an implementation and not an abrogation of the 
treaty. 

Now, as to the other things that were discussed here, as to who 
should do these negotiations. Under our form of government, well 
understood by all of the nations, the Department of State is the con- 
tact point for all foreign nations. When a foreign nation has some 
proposal to submit to the United States, it must necessarily submit it 
through the Department of State. 

Should the committee print become law, the Secretary of the mili- 
tary department would have the power and the responsibility of mak- 
ing the final determination. 

Foreign nations can submit all of their requests to the State Depart- 
ment. The state would then present its views to the Secretary. There 
would be no disruption of the customary, the established, means of 
dealing between foreign nations. But when the authority was to 
be exercised, the law would be clear that there is one individual in 
the United States who makes that final determination. I think it 
is clear that the difficulties which have arisen are attributable in 
large measure to the fact that we have not implemented the treaty 
and there is no individual authority in the United States who is 

saddled with that responsibility and granted that authority. 

I believe that is all I care to say at this time, Mr. Chairman, 

Mr. Bares. Mr. Chairman—— 

The CnarrmMan. Now, Mr. Kilday, do you want to discuss at. this 
point the amendment that was suggested by Mr. Blandford, and Mr. 
Brooks ? 

Mr. Kiupay. That is what I intended to do in my last statement. 

The Cuarrman. All right. 

Now, Mr. Arends—— 

Mr. Kinpay. I think it might be anomalous for me to be defending 
the authority and jurisdiction of the State Department. 

But I think if you attempt in this bill to provide that some other 
authority in the United States than the Department of State conducts 
the negotiations, you are impinging upon the legitimate auhority of 
the Department of State. 








The Cuarrman. Mr. Arends? 

Mr. Arenps. I will reserve my statements until later. 

The Cuarrman. All right. 

Mr. Brooks, do you want to make any statement ? 

Mr. Brooks. Well, I would rather make a statement after I get 
copies of this proposed amendment—the two amendments. If I may 
at that time ¢ 

The Cuatrman. Here it is, right here. 

Mr. Brooks. This is only one copy, though. 

Mr. Buanprorp. That is the first one. 

Mr. Brooks. I want all the members to have one. 

Mr. Buanprorp. We have copies. 

Mr. Brooks. All right, Mr, Chairman, Thank you for this op- 
portunity. My thought i in questioning the witnesses was to harmonize 
the ideas of the department of Government with the Kilday bill. 

I set out with that idea in mind. 

As I worked through there, in the limited amount of questioning I 
did, I was seeking that one thing—to find something that they could 
say they could live with and would be acceptable. 

Now, the thing that we came up with, as a result of my question- 
ing, was that Mr. Blandford drew up a suggested change to the bill 
which would simply implement the treaty and obviously be an im- 
plementation of the treaty, by substituting the military departments 
rather than the State Department. 

Well, it is true, maybe the State Department is the normal agency 
for the purpose of handling matters affecting the problems of the 
United States in foreign lands. 

But this is decidedly a matter that comes up under the United 
States—under the military code of justice. That is of course mili- 
tary. There is no way to get around that. And when a finding is 
made that the alleged crime h: appened in the course of the fact that the 
man was in service, that alone gives the jurisdiction to the code of 
military justice. Therefore, it is normally certainly a military mat- 
ter, and these foreign nations know that. So if a man in uniform 
gets into trouble, the men that apprehend him, if it is someone other 
than the local government, would be the milit: ary police of the Mili- 
tary Establishment. They take him into custody and they handle 
all of the local immediate negotiations. 

They did it at home, they do it overseas, and they do it everywhere. 
These nations understand and expect that. 

Therefore, the amendment would simply substitute the Military 
Department for the State Department, all the way through, as occur red 
in the Girard case. The lieutenant initially adjudicated that the in- 
cident happened in line of duty. That went to the colonel, Colonel 
Jordan, of the 8th Cavalry, and he said the same thing, that it was 
in the line of duty. It went to the Far East Command, and they 
said it was in the line of duty. It went to the overall Command for the 
Pacific, and they said the same thing. 

Then the Japanese went to the State Department to take it out 
of the Military Department, and submitted affidavits. I don’t know 
whether the affidavits are correct or not. 

That makes no difference at all. But it shows an effort to get into 
two chains of command. The original chain of command was the 
military, which is the normal chain with military personnel. But the 
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Japanese took the other course, which was to go to the State Depart- 
ment. Therefore, you had two departments. And that is the way 
they came in. 

Now, this suggested amendment would simply authorize that one 
chain. And the State Department said it would not do any damage, 
it wouldn’t change the treaty at all. The only objection they expressed 
was that these other nations might feel that we are getting a little bit 
tough, but I can’t see that, for the reason that they are bound to know 
we are unhappy with the situation. 

Furthermore, the treaty itself left this thing vacant. And they 
naturally expected us to implement it. It is normally a matter of 
military department. And certainly the Congress would be better 
satisfied and the people of the United States would be better satisfied 
if they thought our military department was handling justice for the 
military men. And they could accept a ruling which might be un- 
popular with greater grace and greater readiness if it is disposed of by 
the military and not the State Depar tment. 

I think you will find that feeling all through the United States. I 
have asked that a copy of that proposed amendment be given to every- 
body here on the committee so they would know what the situation is. 

That is all I have to say, Mr. Chairman, at this time. 

Mr. Krrenin. Mr. Chairman. 

Would the gentleman yield at that particular point ? 

Mr. Brooks. Sure, if Ican. 

Mr. Krrcntn. In connection with the statement previously made by 
Mr. Kilday with reference to the negotiation being had on the part 
of the State Department in matters of similar nature, what would the 
gentleman from Louisiana think of changing, in the last line of his 
proposed amendment, where it reads now: “is a member shall repre- 
sent the United States in any such dispute”—change that to read, ‘ 

a member shall participate in negotiations in any such dispute”? 

Mr. Brooks. Of course, I have no pride in authorship. We were 
just trying to draw up a workable amendment. Whatever the com- 
mittee wants to do. 

Mr. Hess. It isthe same thing. 

Mr. Bares. That is right. 

The Cnarrmman. All right. 

Mr. Brooxs. The main thing I think we have to do is to make it 
abundantly clear that we are not ch: anging the treaty, modifying it at 
all, but that we are implementing the treaty only, and we think it is 
justice and that ought to be under justice for the military. 

The Cratrman. That is all the bill does. It is merely implementa- 
tion of the treaty. We are not changing the treaty. We are merely 
design: ating positively who makes the final decisions as to primary 
jur isdiction. That is all the gentleman’s amendment will do. 

Mr. Brooks. Mr. Chairman, the State Department, here in the ree- 
ord, took the contrary view. They thought you were modifying the 
treaty. 

The Crarrman. Well, of course, the State Department took that 
position. And they will take the position—you can argue the same 
thing—that your amendment is abrogating the treaty. The objective 
is the same, that the military determines who has primary jurisdiction. 

Mr. Cole, do you want to make any statement ? 
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Mr. Core. I don’t think so, other than to express the feeling that 
while I would prefer that this committee not do anything. I think I 
am quite satisfied with the interest of our military and our Govern- 
ment in taking care and protecting the rights and prerogatives of our 
service people abroad. 

As far as I am personally concerned, I would rather not do any- 
thing. But I recognize there is a large popular, public demand that 
something be done, and if anything is to be done I would prefer that 
Mr. Brooks’ suggestion be the way of doing it. 

The CratrrMan. General—— 

Mr, Durham, you want to make a statement ? 

Mr. Durnam. No, Mr. Chairman. 

The Cramrman. General Devereux. 

Mr. Devereux. Yes, sir. This question about whether or not we are 
changing the treaty: As I understand the treaty particularly, so far 
as Japan i is concerned, we do provide in that treaty that there shall be 
a commission, that we have one member on that Commission, and they 
are to argue the point back and forth. Now, if they come to an im- 
passe, then it seems to me that that member of that Commission is a 
representative of the military department. Now, if we take that au- 
thority away and say that he is not the one to arbitrate and he is not 
the one to discuss the thing, are we not then changing the treaty? 

That is one point I would like cleared up as far as I am concerned. 

Mr. Bianprorp. May I speak on that, Mr. Chairman ? 

The Carman. All right, Mr. Blandford. 

Mr. Bianprorp. The problem as I saw it the other day, after listen- 

ing to the testimony, boiled down pretty much to this question of pri- 
mary jurisdiction in the cases where there were concurrent juris- 
dictions. 

Now, it is true—and I think unfortunately so, Mr. Kilday—that the 
Supreme Court in deciding the Girard case referred to paragraph 3 
(c) and the sympathetic consideration provision. Because, as I un- 
derstand the Girard case, the original issue in the Girard case was a 
dispute as to who had primary jurisdiction, and that the original re- 
quest was not on the basis of a sympathetic consideration for a waiver, 
although the State Department testified, as did Mr. Brucker, that the 

cablegram that went over to the joint committee representative was 
that they would hold out for a week and then waive. 

I frankly do not know what the Japanese request was, whether it 
was a primary jurisdiction claim, or whether it was for sympathetic 
consideration. But the thing that bothered the State Department, as 
I understand the testimony, was the fact that you have article 26 of 
the administrative agreement, which provides for a joint committee to 
settle disputes. You also have article 16 of the Status of Forces 
Treaty which provides that disputes will be settled by the governments, 
and any question of implementation or disputes would be settled by 
negotiations between the government, and that any disputes that could 
not be settled between the governments; that is, the governments vis-a- 
vis, would be submitted to the North Atlantic Tre: aty Council for 
determination. 

Now, the way the committee print struck the State Department, as 
I understand it, was that the determination as to primary jurisdiction 
being placed in the hand of the Secretary on a unilateral basis, there- 
fore, vabr ogated those portions of the treaty. 
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Now, Mr. Kilday has, to my satisfaction at least, settled the ques- 
tion as to what happens to the administrative agreement, article 26 and 
article 16, with regard to any disputes that may arise. 

His position, as I understand it, is that this is not an abrogation of 
the treaty; it merely is a provision that the Secretary of the military 
department will make the final decision after he has been advised by 
whoever the representatives are representing the United States Gov- 
ernment on the joint committee or with regard to the treaty. 

That being the case, it puts us finally in this position: Who should 
make the division for the United States Government? Who will take 
the position that we will do this or we will do that ? 

Should it be the military department, or should it be the State 
Department. 

Mr. Kilday’s position is that the final decision will be made by the 
Secretary of the military department concerned, with the State De- 
partment or whoever is doing the negotiating now, continuing to do 
the negotiating. 

The Cuamman. Well 

Mr. Bianprorp. That, as I understand it, is the situation. 

The Cuarmman. For the benefit of the committee—and I want to 
say this, that Mr. Blandford and myself and Mr. Kilday and others on 
the committee have been studying this question ever since it arose some 
year or two ago. 

Now, I wish you would point out the difference between the Kilday 
approach and the Brooks approach. 

Mr. Durnam. Wouldn’t you be in this situation if we accepted the 
Brooks proposal, instead of the Kilday proposal: of having our War 
Department sitting in and negotiating with State officials of other 
countries ? 

Mr. BLanprorp. I must admit, Mr. Durham, that that is absolutely 
correct, that this amendment that Mr. Brooks has presented would put 
the Department of the Army in the case of Army personnel, in the 
place of whoever does our negotiating for international affairs. 

Mr. Brooks takes the position that that is eminently sound because 
after all this is a military offense. But that is the issue. 

Now, the difference between the two bills—— 

The Cuairman. Then it would have the effect of the Army, Navy, 

‘the Air Force carrying on the foreign negotiations? 

Mr. Buanprorp. With regard to this? 

The CrarrMan. That is right. 

Mr. Buanprorp. That is right. 

The CuatrmMan. Now, we know that that is not the way business 
with foreign nations is carried on. Nobody speaks for the Govern- 
ment except through the State Department, which is the voice of the 
President. 

Mr. Brooks. Wait just a minute, Mr. Chairman. 

In handling military cases the military personnel does the negotiat- 
ing at the present time. 

Mr. Buanprorp. That is the interesting part about it. On the Joint 
Committee, obviously, there is a military representative. Now, the 
only thing is: when the Joint Committee can agree—this is a point 
Iam not clear on. I would assume that if the Joint Committee can’t 
agree—for example, in the Girard case our representative said, “I will 
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not waive,’ who is a military man, and the Japanese representative, 
who also may or may not be a military man, says, “I will not waive”’— 
then it would have to go to the Government. 

The Cuarman. There is no dispute about the fact that the repre- 
sentative of the Government would be the department concerned. 

Mr. Bianprorp. I think in the last analysis, it would be the State 
Department, as a representative of our Government. 

The Cuarrman. Then there is no difference between the two. 

Mr. Bianprorp. It is a question of what point you are talking about, 

Mr. Kitpay. I think the point is, Mr. Chairman, even if we should 
adopt this proposal, none of that negotiation be upset. That would 
all still be carried on at the local level. They would do just they did 
in the Girard case. The joint committee, after prolonged delibera- 
tion, was unable to agree. 

The issue was referred to higher authority, which authorized the 
United States representatives on the joint committee to notify the 
appropriate Japanese authorities, in accordance with paragraph 3 (c) 
of the protocol, that the United States decided not to exercise but 
to waive whatever jurisdiction it might have in the case. 

Now, it was referred to higher authority. 

What higher authority? Unfortunately, we can’t find out from 
the evidence who it was 

This bill would just say who that higher authority is. It would be 
bucked up to the Secretary, where it should be. 

The Cuarrman. Well, there is a distinction as I see it, from what 
Mr. Blandford says. The representative of the United States on the 
question of primary jurisdiction would be the department concerned. 
Under the Kilday proposition, the representative of the Government 
would be the State Department. 

Mr. Buianprorp. Mr. Chairman, that is correct if the matter ever 
reached a point where it had to be a government-to-government 
dispute. 

What I am getting at is this. The arrangement that has been set 
up under the Japanese agreement is a Joint Committee, which is a 
military committee. Now, that will not be disturbed by Mr. Kilday’s 
bill in any way. As far as that is concerned, Mr. Brooks’ amendment 
would not disturb that portion of it because it would still be a military 
proposition. 

The only time when Mr. Brooks’ amendment departs from Mr. 
Kilday’s concept is when you reach that point where the Joint Com- 
mittee can’t agree or where the military representatives can’t agree. 
Normally, under those circumstances, international affairs being what 
they are, it then goes up to a State Department versus a foreign ‘affairs 
represent: itive of the foreign government. 

The Cuarrman. And Mr. Brooks’ amendment proposes to leave it 
up to the department heads, 

Mr. Buanprorp. Mr. Brooks says the military will represent the 
United States at the highest negotiations. 

The CHarrMan. Yes, sir. 

We know that will be at variance with all negotiations and all of 
our transactions with foreign governments. 

Mr. Brooxs. Mr. Chairman, let me read what Mr. Becker, who 
represented the Secretary, had to say on this. I am not trying to 
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depart from the Kilday bill. I want it to be an amendment, if there 
is going to bea change in the Kilday bill. 

But I want that clear. I am just trying to get something that we 
can agree and the Department says will not change the treaty and will 
be acceptable. Here is what he says. I asked him this: “Suppose we 
change the bill a little bit, and then put the Defense Department pri- 
marily there as the agency to negotiate this thing, would you then 
agree that that would be perfectly proper in the light of the treaty?” 

And he replies: “That would remove my personal concern about 
violating the treaty. As long as you have an official of the United 
States who followed the terms of the treaty, I think that is the im- 
portant point.” 

Then I said, “Good, so we can work this thing out so we could use 
the Defense Department, rather than the State Department, and it 
would be all right.” 

Mr. Kinpay. What did he say in reply to that ? 

Mr. Brooks. He said yes, “I haven’t considered the full implica- 
tions of that.” 

The CuairrMan. That is right. 

Mr. Brooks. Then I said but “it would remove your concern 
about it.” 

The CHatrmMan. Now, members of the committee—are there any 
questions from any members of the committee with reference to this 
subject matter ? 

Mr. Arends, you want to make a statement now ¢ 

Mr. Arenps. Yes; I would, Mr. Chairman. 

The CuatrmMan. All right. Goon. 

Mr. Arenps. I find my yself in a little unpleasant circumstance here 
this morning, Nobody enjoys the anticipation of being run over 
by a Mack truck. 

The Cuamman. Oh, we are not going to run over anybody. We 
all work as a team here, particularly with reference to foreign matters, 

Mr. Arenps. First, let me say, before I make mention of one thing 
here, I appreciate the great interest that has been taken in this matter 
by this committee. 

I think you have approached it fairly and objectively, and partic- 
ularly our colleague from Texas, Mr. Kilday, who I want to person- 
ally thank for the position he has taken all along on the Bow amend- 
ment because I wholeheartedly agree with what he has been doing. I 
think he has had an earnest desire here to accomplish the purpose with- 
out having to see the Congress pass the Bow amendment. 

So what I have to say here is certainly no reflection on anyone, but 
is an endeavor to try to solve a per plexing problem. 

I just happen to believe, besides the merit or demerits of any bill 
coming out of the committee this morning, that psychologically this 
is a bad thing for us to do. I speak now as a Member of Congress, 
affiliated with no party, but I just happen to be a Member of Congress. 

I am convinced in my own mind, after having heard this discussed 
before the committee, as you all have, and otherwise, that the Presi- 
dent of the United States, who helped formulate these treaties, is 

very much opposed, and I would respect the similar opinion of any 
other President of the United States, regardless of his party, objects 
to us taking any action on any bill at this time for the very simple 
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reason of the possibility of the repercussions that might come from 
other nations in the world. You can talk about a practical situation 
that the Congress may face regarding the Bow amendment being 
offered to the appropriations bill on mutual aid when it comes before 
us. That is true. But we have practical situations all the time that 
come before us. Then we met them head on, as good Representatives 
should. I would just like to say, therefore, what I do here this morn- 
ing—and I am not asking any of my colleagues, certainly on this side 
of the aisle, to do anything that I am doing or have my opinion warp 
theirs in one way or the other. I am simply taking the position and 
stating a deep-felt feeling of my own that in the best interest of the 
country I can’t vote to support this today because of what might hap- 
pen in the future. 

I could be wrong, but I just have that deep-felt feeling. I would 
like to just read one paragraph here of a statement which is the con- 
sidered judgment of the State Department relative to that matter. 

The Cuamman. Go ahead. 

Mr. Arenps (reading) : 





It is our considered view, therefore, that the present version of the Kilday 

bill could have just as serious an impact upon our relations with our allies as 
the Bow amendment, even though the former does not in terms require the abro- 
gation of our Status of Forces Agreement. We are of the further view that any 
bill enacted at this time with the avowed exercise of primary jurisdiction under 
the status of forces agreements will be interpreted throughout the world— 
and I interject here to say that no one knows what the boys are going 
to write in the paper tomorrow— 
and particularly in the Far East, as a repudiation of the basic concept of the 
status of forces agreements, that our allies are coequal, sovereign partners with 
us. 
_ Therefore, I take the position this morning, Mr. Chairman, I can’t 
in my own conscience—and, I repeat, I am only one member—take the 
position of doing anything on this matter at this particular time. 
That is my best judgment. On that, I stand. 

(Chorus of “Mr. Chairman.”) 

Mr. Kiurpay. Mr. Chairman, may I ask Mr. Arends to read one por- 
tion of one sentence there? Did they say my bill would not abrogate 
a treaty / 

Mr. Arenps. Yes. ad : 

Mr. Kizpay. That is the position of the State Department? 

Mr. Bennett. Mr. Chairman, may I ask a question 

v 7 T 1 1 > ‘ € 

The CuarrMan. Waitaminute. Read that. . 

Mr. Arenps. That is, the present version of the Kilday bill— 
even though the former does not in terms require the abrogation of our Status 
of Forces Agreement. 

Mr. Kinpay. The former isthe Kildaybill@ = 

Mr. Arenps. Yes. I hope I have made my position clear. 

Mr, Bennett. Mr. Chairman. 

The Cuareman. Yes. : ; 

Mr. Bennett. I have asuggestion which I think might help. Start 
at line 8 on the first page. It seems to me the following words can be 
stricken without hurting the thing in any way, and, I think, materially 
helping it. ; ' 

The Cuamman. You are talking about the committee print or the 
original bill ¢ 
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Mr. Bennett. I am talking about the one that was introduced on 
July 30, 1957, H. R. 8957. Strike the words “notwithstanding the 
provision of any treaty, agreement, or protocol to the contrary.” 

The CuarrmMan. Well, I want to say, in response to that, that when 
we first had this matter up we left that out. 

Mr. Bennett. I can’t hear you, sir. 

The Cuamman. I want to say that when we first had the committee 
print to study, we left that out and started with “should any foreign 
nation being a party.” 

But the Secretary of the Army, Mr. Brucker, suggested in his testi- 
money, when we were going over the bill, that those words that you 
have just referred to be kept in. That is the reason why it is kept in. 
As far as I was concerned, it had started off : “Should any foreign na- 
tion being a party.” But we did that in deference to the conclusion 
of the Secretary. 

Mr. Bennett. Sir, I would like to make one final statement. I think 
those words are inflammatory. They start the whole thing off. ‘They 
appear to designate quite clearly we are abrogating treaties. They 
don’t have any legal significance, because either this does or it doesn’t 
abrogate treaties. The addition of those words doesn’t add a thing. 

The Crarrman. It still has some legal effect. Oh, yes. It is very 
important. 

Mr. Kitpay. Mr. Chairman, I might observe that we do not know 
all the agreements and protocols which might exist or which might 
hereafter be adopted, because there is no necessity for their publica- 
tion—I mean there is no requirement for their publication. Unless 
we have language to this effect, they could come up with an agreement 
tomorrow. 

The Cuarrman. I want to say again 

Mr. Corn. Not if it is in conflict with the terms of this bill. 

The CuarrmMan. What? 

Mr. Corts. They couldn’t come up with an agreement, either past 
“ai future—with a protocol, if it is in conflict with the terms of the 
rill. 

Mr. Kirpay. If, in the legislative history of the bill, the language 
was there and stricken out and thereafter a protocol was made to the 
contrary, the clear construction of it would be that protocol would 
be binding. 

Mr, Bennett. In my opinion, it would be binding anyway, if it was 
a protocol that came afterward. This has the same status as legisla- 
tion, doesn’t it ? 

Mr. Kirpay. No. 

Mr. Osmers. Mr. Chairman. 

The Cuamman. Mr. Osmers. 

Mr. Osmers. Mr. Chairman, first, I want to say, Mr. Chairman, 
that I feel all of the members of both parties in connection with this 
matter have kept the debate on a very, very high plane. I have come 
to the same conclusion as Mr, Arends, except for some different 
reasons. 

If we are approaching this legislation, Mr. Chairman, on the basis 
that we are trying to make a sop to public opinion, then it is a quite 
simple matter to write a bill which will designate some authority in the 
Federal Government where this responsibility should rest. 
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If we are sincerely trying to change treaties, with the legal hair- 
splitting that we have gone through since this discussion started, I 
just don’t feel, Mr. Chairman, that we can change any treaty, that we 
can transfer authority within the executive department. 

The President, if you will, Mr. Chairman, is Commander in Chief 
of the Armed Forces, and he is in charge of the foreign affairs of this 
country, and he controls the various secretaries and officials that are 
in charge here. I don’t feel that a legislative enactment in this field 
will be helpful. 

Furthermore, Mr. Chairman, of al] the things that we have done 
overseas as a nation, I feel that the methods that have been used in 
handling matters that affect our servicemen have been successful 
in an outstanding degree. 

When we consider the thousands upon thousands of cases that have 
been handled, and how few of them have brought forward charges 
that innocent men have been imprisoned in foreign prisons and even, 
if you will, sir, the case of Girard—I would like to take the case 
of Girard. No one contends that Girard is innocent. I think most 
people say it was an error of judgment to turn him over simply be- 
cause he was in a duty status, as most of us feel, at the time of his 
incarceration. 

Now I am sure that the average citizen will say, when this bill is 
reported and possibly passed, “Well, how would this bill have affected 
the Girard case if this bill had been law at the time Girard com- 
mitted his offense ?” 

I haven’t seen language in any of the proposals or the amendments, 
from the original bill down to the last version, that would in any way 
have changed the final result in the Girard case. 

So, Mr. Chairman, I don’t think it is particularly important 
whether a member would vote for or against this legislation. 

I don’t think that you are protecting in any degree the rights of 
servicemen that serve in nations overseas. 

So, Mr. Chairman, there are many people who feel we should 
basically change the Status of Forces Treaty and for those people 
we have no answer in this legislation. 

For those people who object to Girard being handled in the Japa- 
nese courts, we have no answer for them. So, Mr. Chairman, I feel 
that is a bill which does not correct any existing injustices. It is a 
small sop to public opinion. And on that basis, Mr. Chairman, I 
don’t feel that it justifies a vote for it. 

The Cuarrman. Thank you very much. 

(Chorus of “Mr. Chairman.”) 

The Coarmman. Mr. Winstead. 

Mr. Wrnsteap. I can more or less subscribe to what the gentleman 
says, except for one thing. We don’t take away any rights in our 
approach. The State Department’s whole contention was that we 
couldn’t fool with this thing, even though we were right, because 
these foreign countries would misunderstand it. 

It seems to me that Mr. Kilday prohibited the Burleson amend- 
ment on the foreign aid bill by saying we would consider some legis- 
lation. 

Personally I am willing to say that the military has a right to 
determine who has jurisdiction, which they already have, and if the 
President wants the other country to have it, they can still have it. 
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I don’t think we have too much sentiment on this in my section of the 
country. We legislate every day of our lives, trying to pacify the 
feeling of people in foreign countries, and it seems to me we have 
about reached the point in this country where we better pass some- 
thing on the order of the Kilday amendment, if it does what T think 
it w i] do, in order to protect us from maybe stronger legislation that 
might hurt the Government. 

The Cnairman. Mrs. St. George? 

Mrs. Sr. Grorcr. Mr. Chairman, I would like to speak briefly on this 
bill because [ introduced a companion bill to the Bow amendment. 

[ think in view of the letter Mr, Arends has read from the State 
Department, it is extremely significant that they say in their opinion 
this bill will not do anything that is any better for our relations with 
foreign countries, which seems to be their prime interest and objec- 
tive, than the Bow amendment. 

For that reason, I personally would prefer to see us pass the Bow 
amendment in the House of Representatives. 

Now in the second place, I think we are talking at cross-purposes 
here. We are alluding all the time to the fact of the Girard case, the 
fact that Girard was tried by a foreign court and that he will probably 
be as well treated in that foreign court as he would be by court-martial, 
or even better. 

That I am perfectly willing to acknowledge. When I was in Japan, 
I visited the prison where the Americans were. There were 45 prison- 
ers in Japan at that time. There were six that were considered very 
desperate cases and they were in another prison. So I did not see them. 

But I saw all the ones that were near enough to get to. I spoke to 
them. I saw their living conditions. I saw ‘their food. And T also 
saw the comparative sentences that they had received from the Japa- 
nese court as compared to court-martial. 

In most cases they were far more lenient than a court-martial would 
have been. That is not my contention. My contention is, and always 
has been, that when a man is drafted into the Army we take him under 
military courts. We take care of him in military hospitals, and we feed 
him and we cloth him at the expense of the Defense Department. 

I asked the commanding general over there this question. He of 
course favored the treaty. I said “What would you do if one of these 
men walked down the street in Tokyo and fell and broke his hip? 
What would happen to him? 

“Well, he would be hospitalized.” 

I said, “Where would he be hospitalized” ? 

“Tn one of our hospitals.” 

I said, “Now you have given me my answer. You are responsible 
for his health, you are responsible for his food conditions, and in my 
opinion you are responsible for his discipline.” 

That is all I think we would be doing by abrogating these treaties. 

These men are not civilians. The men who have been drafted and 
who go over there didn’t go because they wanted to go. In most cases 
they were dragged over. 

I don’t know whether this Girard boy is a good boy or not, but we 
are responsible for these men that we have drafted and sent all over the 
world. 
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That is all it boils down to. Are they to be treated as tourists wher- 
ever they go, or are they to be treated in a different way because they 
are under the military and under military discipline and under mili- 
tary care and protection, if you will. 

Mr. Puizein. Does the gentlelady yield? 

The Carman. Mr. Philbin, you want to make a statement / 

Mr. Pura. I wanted to make a statement in answer to the gentle- 
lady from New York. What the gentlelady from New York has ob- 
served, that we are under an obligation here to protect our servicemen 
wherever they go, especially applying to the off-duty cases. 

Mrs. Sr. Grorer. I agree with you. 

Mr. Puiern. As I see it, there is nothing this committee can do 
by promoting an act of Congress here that will have any territorial 
effect in Japan. We all recognize that. 

Mrs. St. Grorce. That is right. 

Mr. Puirer. All we are doing here is protecting our servicemen 
overseas, on on-duty cases, as myriad for by status-of-forces agree- 
ments and the agreement with Japan, with respect to these on-duty 
cases. And acor ollary of that would be. a very important provision of 
that would be, if it Could be so effected, and I doubt we could find 
language to do it, to prevent the State Department on these on-duty 

cases from waiving jurisdiction where it is clearly shown—as I thin k 
it was in the Girard case—that one of our servicemen was on duty. 

So I think that this committee has—I want to stress this—a distinct 
obligation and a duty to move to try to cover these cases in the future. 

Now I could see that it is very difficult to draft language that will 
have effect in Japan, or that will indeed have an effect upon our own 
State Department. But I think that this committee will be very dere- 
lict in its duty unless we proceed to give some evidence to the fact that 
we are dissatisfied with what has tr: anspired in this Girard case, and 
that we would like to take some action to protect boys who in the 
future find themselves in difficulties arising out of offenses that have 
occurred in the performance of their duty. 

Now I would like in that respect, in that regard, to propound a ques- 
tion to the gentleman from Texas: Would the gentlemen from Texas 
be willing to have his bill amended so that rather than actually pro- 
viding by law for the handling of these cases, we could provide a resolu- 
tion which in effect could be drafted by the staff in such a way so that 
in its effect it would declare the sense of this committee regarding this 
situation and give to the country some indication of our feeling’ 

The Cuatrman. That—— 

Mr. Putten. Some indication of our intent, as to how this law 
would be carried out, having in mind that it is not possible for us to 
pass laws here that wil] have effect in Japan and that it is not possible 
for us either, apparently, so far as I can see, to require the State De- 
partment to carry out what is the clear mandate of the treaty. 

The Cuarrman. Mr. Kilday, you want to respond ? 

Mr. Gavry. Mr. Chairman, I would like to be recognized. 

The Cuairman. Yes, all right, Mr. Gavin. 

Mr. Gavin. At this point, supplementing what my friend, Mr. 
Osmers, said, and Mrs. St. George, according to Secretary Brucker 
and I am quoting his remarks: 


Accordingly, it is the status of forces agreement whereby the host country 
concedes primary right to exercise jurisdiction to the United States in official duty 
eases and those involving solely United States servicemen. This concession by 
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our allies, and their willingness to waive jurisdiction in so many cases, is clear 
proof of their desire to make our alliance work. In most instances, however, 
our allies are in the main as conscious of their sovereignty as we are of our 


own. 

I think we already have the right, that we are now trying to legislate 
here. He goes on: 

Of 20,623 Army cases, subject to primary jurisdiction of the host nation, 18,055 
waivers of jurisdiction to the United States have been granted by the host 


nation. This constitutes 87.54 percent of all cases subject to foreign jurisdic- 
tion: * * *, 


As regards Japan: 

Waivers of primary jurisdiction by the host country running as high as 97.5 per- 
cent in Japan * * * would undoubtedly be sharply curtailed. 

The point I am trying to make is whether or not we are opening 
up an avenue here by which our allies—some 69 or 72 countries—are 
saying we are evidencing imperialistic domination to change these 
status of forces agreements, and those that are anti-American would 
have opportunity to cast reflections upon the character and integrity 
of our country. And it is apotionaith what this legislation will— 
how effective it will be, other than that which we now already enjoy. 

The Cuamman. Thank you very much, Mr. Gavin. 

Mr. Bray. Mr. Chairman 

Mr. Duruam. Mr. Kilday wanted to answer the question. 

The Cuamman. Now, Mr. Kilday, will you answer Mr. Philbin’s 
question, why we should have a bill instead of a resolution ? 

Mr. Kiupay. Mr. Chairman, initially I would want to say that I 
would hesitate rebutting anything the gentleman from Massachusetts 
might suggest on this because I don’t know of anyone who is better 
informed on the whole subject than he is. 

I think it was last week the gentleman made a speech on the floor 
analyzing the whole situation, which reflects a great deal of study 
and research on the question. 

However, just to express the sense of Congress I don’t believe solves 
the difficulty we have. I think the difficulty we have stems from 
the fact that there is nobody in the Government with the responsibility 
and with the power to act. 

We found here in the evidence and—in the testimony before us 
you can’t find who did act. It was everybody’s business, so it was 
nobody’s particular business. 

The important thing is to give an individual in the department not 
only the power but make it his responsibility to take the action, 
just as he must do, for instance, after a court-martial. And when 
it comes up for final review, it is the Secretary of the military 
department. 

Mr. Green. Would the gentleman yield ? 

Mr. Kinpay. Wait one second, please. I would like to make this one 
observation. When Mr. Murphy was here, Mr. Brooks asked him 
some questions about the provisions of this treaty and why it was 
that—we were there originally as victors in the war and so on. He 
asked why a better position wasn’t secured, something to that effect. 

Mr. Murphy replied that at that time, probably due toa rising spirit 
of nationalism, a great amount of sentiment was building up in the 
Diet so that the United States had to take the position which it did. 

I remarked at the time that there seemed to be quite a rising senti- 
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ment building up in the House of Representatives in the United States 
and that we had probably reached the situation where the other side 
would have to realize that rising sentiments exist in the United States 
also. 

[ haven’t any doubt in my own mind, notwithstanding the adamant 
position tha there be no legisl: ation—* You can, but you shouldn’t”— 
that with legislation of this kind on the books, instead of hampering 
those who are negotiating, it will strengthen their hands in the negotia- 
tions, because the “y could say “We opposed it with everything we had. 
We tried to prevent it. But the people of the United States insist 
on it. This is the law.” 

The Secretary of the military department, instead of being handi- 

capped, will be helped immeasurably by some direction of the Con- 
gress. 

The CHatrman. Any questions from any other members of the 
committee / 

Chorus of “Mr. Chairman.” 

The CaatrMan. Mr, Cunningham. 

Mr. Cunntnenam. Mr. Chairman, | would like to ask Mr. Kilday a 
question. 

But first I would like to compliment Mr. Kilday and the members 
of the committee and our chairman and the counsel of the committee 
for the magnificent job they did with an impossible task. 

I still doubt if the task has been ace omplished. But if it hasn’t been, 
there is not any group in the United States that could do it. 

Mr. Kilday, I would like to ask you this question: Is there any- 
thing in this bill that would change an agreement with a sovereign 
nation that we have? 

Mr. Kupay. There is nothing. It has been my position all along 
that it was an implementation, especially under the committee print. 

The Cuatrman. Now wait a minute. 

Mr. Kinpay. Under the committee print, that it is an implementa- 
tion, and not an abrogation. 

That was the reason that I asked Mr. Arends to read again the state- 
ment from the State Department. 

The CuatrMan. That is right. 

Mr. Kitpay. That the proposal was not an abrogation. 

Mr. Cunnincuam. Just a moment, Mr. Chairman—— 

The CuatrmMan. Right on that point, let me read the language of the 
State Department: 





Even though 


Mr. CunnrneuaoM. I heard that. 

The Cuarrman. All right. 

Mr. Cunnineuam. Is it your opinion that your bill does strengthen 
the position of those in authority in the United States to the extent 
that once this is enacted they can deal with representatives of other 
sovereign nations under a treaty, particularly Japan, in a better situ- 
ation than they are now dealing insofar as our troops are concerned, 
and at the same time without in any way changing an agreement al- 
ready entered into ? 

Mr. Kitpay. As to changing the agreement, I state the Department’s 
letter does not. 

As to strengthening their hand, that is my considered, positive 
opinion, that we would be in better condition. 
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Mr. CunninGuaM. That isall. 

The Cuarrman. Mr. Huddleston. 

Mr. Huppiestron. Mr. Chairman, I agree with Mr. Kilday that this 
bill doesn’t in any way abrogate any existing agreements with foreign 
powers. However, there is an implication or an inference that this 
bill does abrogate agreements by the very wording at the head of sub- 
section (b) when you say “nothwithstanding the provision of any 
treaty, agreement, or protocol to the contrary.” 

That implies that this bill does abrogate agreements. I think that 
language is the most dangerous thing in this bill, because it does indi- 
cate an intention to abrogate agreements or to change or modify exist- 
ing protocols. 

The Cuarman. Well, Mr. Huddleston, I stated in response to Mr. 
Bennett’s question along that line that after a study on this we decided 
not to have it, but Secretary Brucker thought those words should go in. 
In deference to his judgment, why I put those words in. 

Mr. Bennett. Mr. Chairman, may I move that they be stricken 

The Cuarrman. No; we will get to that. 

Mr. Gavin. Maybe we don’t agree with Secretary Brucker. 

The Cuarrman. That is right, exactly. I started off: “Should any 
foreign government being a party.” Now, we will get to that in a 
minute. Thank you very ‘much, Mr. Huddleston. Mr. Br: ay ¢ 

Mr. Bray. I think that Mr. Kilday has made a very fine explanation, 
that I can go along with. 

I frankly believe we should go far deeper than that and cover at 
least that portion of the Status of Forces Treaty that even allows con- 
sideration of a case of a man on duty being turned over to the foreign 
nation. The Senate put that in, and I think it is unfortunate that the 
House could not do anything about it. But I certainly don’t agree 
that Congress shouldn’t try to do anything about those situations. 

I think we must do something. 

I believe Mr. Kilday’s bill here along with some of the amendments 
that have been suggested, will clarify ‘the situation so they will know 
exactly who is acting. 

Even the representative of the State Department here admitted 
the Girard case was very unfortunate, and said time after time there 
will never again be a Girard case, which I think is the greatest con- 
demnation of the Girard case we can possibly have. 

This bill merely helps to assure that. 

Another thing I want to emphasize here. They say how bad this is 
going to hurt us with foreign countries. I think the Girard case does 
more damage in foreign countries than anything we had. Since the 
Girard case came out, I want to tell you very briefly two instances. 
One is where two American soldiers had a traffic accident. They have 
now been returned to the United States and discharged and yet, a for- 
elgn country—since the matter is being taken down, I will not mention 
the country, but I will tell any member of the committee who it was. 
They demanded the return of those two men to that country to stand 
trial on a traffic accident that had never been mentioned until 9 months 
after it happened. 

Another instance, where another country is now demanding that the 

Americans even in barracks, even in their own barracks, shall be tried 
by that country for any alleged offenses committed there. So the 
Girard case, instead of helping us abroad, is damaging us immeasur- 
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ably. Something of this kind should bring sanity into our thinking 
and into our international relations. 

The Cuatrman. Thank you very much. 

Now, members of the committee—— 

(Chorus of “Mr. Chairman ?”) 

The Cuatrman. Allright. I will go around now. 

Mr. Doytr. Mr. Chairman ? 

The Cuairman. Go ahead. Mr. Doyle. 

Mr, Doyie. Evidently, it is basic that Mr. Kilday’s bill has no inten- 
tion of abrogating an achieved agreement or protocol, but merely an 
implementation. 

1 call your attention to the fact that the Secretary under this bill, 
can make two basic decisions, instead of one. First, one line 5, he can 
decide whether or not the United States has primary jurisdiction. 

The second basic decision is whether or not the request of the foreign 
nation for svmpathetic consideration is proper. 

I wish to call your attention to the fact that on line 7, in the Kilday 
proposal, it refers to the fact that this Secretary must make this deter 
mination under the terms of a treaty. 

The Cuairman. Are you referring to the committee print or the 
original bill / 

Mr. Doyie. Mr. Chairman, I don’t have the committee print; yes, I 
have the committee print. 

The Secretary there is limited to making that decision if it is under 
the terms of the treatv agreement. 

Now, on line 7, the same limitation is set forth, that he shall not be 
delivered to the foreign nation unless—I have this suggestion to make, 
that after the word “nation” in line 14, in order to make it perfectly 
clear that the consideration of sympathetic request by a foreign nation 
shall also be under the terms of a treaty or protocol, you should add 
this wording: “under the terms of such treaty, agreement or protocol.” 

Now, that merely puis his decision on the question of sympathetic 
consideration in accordance with the treaty. I think it is basic that 
we clo eve rything to show the foreign nations that every decision the 
authority makes under this text is in accordance with the treaty. 

It seems to me it is crystal clear that wording, that he must make 
the decision on the sympathetic consideration in accordance with the 
treaty. 

You see what Iam getting at ¢ 

Mr. Kinpay. It is in the treaty. 

Mr. Doyte. In other words, Mr. Kilday doesn’t refer to the treaty 
when he requires the Secretary to make that second decision. I don’t 
think it is inconsistent with the purpose at all. I think it strengthens 
it. 

Mr. Kitpay. Mr. Blandford ? 

Mr. Buanprorp. Mr. Chairman, may I answer that? 

The CuairMan. Mr. Blandford. 

Mr. Buanprorp. Mr. Doyle, as I understand the bill, those are words 
of art, for this reason: The primary jurisdiction question will be 
settled under the terms of the treaty or agreement, because primary 
jurisdiction is subject to dispute. 

Therefore, that can be submitted to a joint committee when there 
is an issue. Sympathetic consideration, although it is referred to in 
the treaty, is not subject to dispute. In other words if the United 
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States refuses to give sympathetic consideration to a case, it-has.never 
been my understanding that that request for sympathetic considera- 
tion could be submitted to the North Atk antic Treaty Council. 

The Cuairman. I think, members, we have all these ideas. We 
have to get down to voting now. 

| Further chorus of “Mr. Chairman.” | 

Mr. Morris. May I make this one suggestion, briefly 7 

The CuarrMan. Yes. 

Mr. Morris. Why not, since the author of this bill, Mr. Kilday, has 
emphasized over and over that this is to implement the treaties in- 
stead of abrogate them—why not just use that for that term there 
en SAYS, “notwithstanding the provisions of any treaty, agree- 
ment, or protocol to the conrary”—words along this line, which I 
have ian hasitly written down here, “in order to implement treaties, 
agreements, and protocols, should any foreign nation being a party,” 
and so on. 

The Cuarrman. Of course, we can change the caption of the bill. 

Mr. Morris. Yes, the caption of the bill could be changed. Those 
words—I agree with the gentleman here, Mr. Huddleston, and: also 
with Mr. Bennett, that those words are kind of like a red flag waved 
right in the face of this treaty, I mean in the bill. 

The Cuairman. You have to have the words “treaty, agreement, o 
protocol” in there. 

Now, members of the committee, let’s get right down. We all un- 
derstand this. 

Mr. Gupser. Mr. Chairman ? 

The CuarrmMan. Mr. Gubser. 

Mr. Gupsser. I am just wondering why we couldn’t add a new sec- 
tion specifically stating that this does not abrogate the treaty, but it 
merely implements it. 

The CuarrmMan. Well the Secretary of State’s office has already held 
that. We will use that to show it does not abrogate the treaty. 

It is a mere implementation of the treaty. 

Mr. Bates. 

Mr. Barrs. Mr. Chairman, this is an extremely difficult problem, be- 
cause we are trying to relate national security and personal rights. 

The Cuamman. Let there be order, members, so we can hear Mr. 
Bates. 

Mr. Bares. No, there is no question when we don’t have jurisdic- 
tion. There is no question on a matter of disputes that we have to 
have these consultations and try to work something out. 

The only question arising is when we have jurisdiction and the ques- 
tion of turning them over. 

Now, I would like to ask Mr. Kilday what his views are concerning 
putting in the law- 

Mr. Kitpay. Please start that over. Concerning what? 

I couldn’t hear you. 

Mr. Bares. When we have jurisdiction and turning them over 
that is our primary problem here. I would like to ask the gentleman 
what his views are on putting either into law or into a resolution the 
ian 7 aq snarling en rg estudiar Martin in that regard. 

Mr. Kizpay. I don’t know which statement you are referring to. 

Mr. Bares. Well, he made one which is discussed several times, 
where he said, “isn’t, hasn’t, and never will be.”’ 
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Mr. Kitpay. I think the same situation would exist there as on the 
suggestion by Mr. Philbin. 

What we "really require here, to eliminate any difficulties in the 
future, is the placing of responsibility and authority in an individual 
of our Government, to translate into legislative language what we 
mean by the authorities of the state having the primary jurisdiction, 
redesignating that authority of the Government of the United States 
to make that decision. 

Mr. Puiein. Does the gentleman yield for a moment / 

Mr. Kivpay. I don’t have the floor. 

Mr. Puicein. Iam sorry. 

Mr. Bares. | yield. 

Mr. Puitesin. On line 19, page 2, which states, “The Secretary de- 
termines the request for jurisdiction,” in sympathetic consideration 

cases, and so forth—will the gentleman from Texas be willing to accept 
the amendment providing that the Secretary of State will ‘determine 
the request for jurisdiction / 

Mr. Kitpay. That is exactly what I object to. 

The Crareman. That is right. 

Mr. Puen. With the idea that this is a waiver, this is not a 
determination. That has been provided for. The determination 
would be done by the military department, but where you are request- 
ing a waiver, where the determination is not accepts able to the forei on 
nation and you are requesting a waiver, this then becomes a question 
of foreign policy which should be determined by the State Department. 

Mr. Kinpay. No; that is what I object to. I don’t think we can 
give one man up just to appease a nation. 

The Crairman. Mr. Bates, anything further ? 

Mr. Bares. On line 5, starting with “is a member shall determine” 
now you mean there on the part of the United States, I presume ? 

In other words, it looks from reading that there we are going to 
decide and that is all there is to it, but you don’t really mean that, as 
far as I can determine. What you re: ally mean is that the Secret: ary 
shall determine on the part of the United States. 

Mr. Morris. That is right. 

Mr. Bares. In other words, this looks as though you are throwing 
all the treaties out the window, when I don’t think you really mean 
that. That he is going to make the determination 

Mr. Kitpay. Within the hist ory of negotiations of the NATO 
‘Treaty, ee is the basis of all of the others, and all of the others 


follow i t pretty closely, it was there agreed that the sending nation 
would have the abs olute right to make the determination. 
Mr. Bates. Then he makes the determination on the part of the 


United States. 

Mr. Kitpay. That is right. 

Mr. Bares. Would you object to that language 

Mr. Kitpay. I don’t agree to th: at, Mr. Ch: airman. 

Mr. BuaNprorp. Mr. Bates—if I m: ay answer that ? 

That seems to be the whole point of the bil) here. 

Let me pose the problem as I understand it right now. Tet’s say 
we have another Girard case arise in the future. The United States 
has a joint committee, and it goes through the regular procedure. The 
recommendation as to what action will be taken comes back to the 
Secretary of the military Department concerned. 
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Mr. Green. The joint committee disagrees. 

Mr. Buanprorp. The joint committee obviously disagrees, #8 in the 
Girard case, but we don’t yet know who made the decision in the 
Girard case. 

Mr. Green. Will the gentleman yield? I thought—correct me if 
1 am wrong. Under the Supreme Court decision, I thought it was 
very clear who made the decision. The decision was made by the 
Secretary of State, the Secretary of Defense, and concurred in by the 
President. 

Mr. Buanprorp. Well, that was after the decision had been made, 
Mr. Green, as I understand it, because the decision—they were told, 
the joint committee who yielded was told to hold for a week and then 
to waive if they thought in their judgment they should. And that 
was agreed to by the Secretary of State. 

The CHamman. Now, answer the questions. Time is running out. 

Mr. Bares. Let’s get this point resolved. 

Mr. Buanprorp. Let me answer the question for Mr, Bates, because 
[ think it is very basic to the whole problem. Now, the question comes 
back to the Secretary of the Army, because he by law must make the 
decision. There will never be any question from here on out as to 
“who shot John” because it will be known who shot John. The Secre- 
tary will shoot John, if there is going to be any shooting done. So the 
Secretary makes a decis ion for the United States. 

Now, let’s say the Japanese Government still says they dispute that 
decision. Mr. Kilday’s bill does not prohibit— -because this is under 
the terms of the treaty and agreement—the Japanese (¢ rovernment 
from then going to the State Department, and saying “we insist 
that we have jurisdiction.’ 

Then you go through your Government to Government negotiations. 
But the decision that was made will be made by the Secretary. Now, 
if the President wants to overrule the secretary, obviously the Presi- 
dent has the power to do that at any time. This bill says that under the 
terms of a treaty, the Secretary shall determine—he shall make the 
determination as to primary jurisdiction. 

The Cuarrman, I believe that is a good answer to Mr. Bates. 

Mex. Bares. No. 

(Further chorus of “Mr. Chairman.” ) 

The CuarrmMan. We have to 

Mr. Bares. Mr. Chairman, the whole explanation which Mr. Bland- 
ford has given I think is in conformity with my thinking. 

For that reason I think you should add in there the few words which 
[ have suggested so the part of the United States, because it is what 
you mean anyway. 

But if you just leave it blank without the backdrop which you have 
provided here, il looks as though it is exclusive of all—— 

Mr. Bianprorp. No. That was true—if the language had remained 
in the original bill, that the Secretary under the terms could not 
deliver—in other words, it was a negative approach to the thing, in 
saying that if the Secretary could not deliver after making that deci- 
sion, then you had : . different prob lem, Mr. Bates. You were in a 
different situation. ‘But the modification to this bill places the bill 


in this situation now, where the Secretary is the man that you look to 
to make the decision. He is the one who must make the decision for 


the United States. 
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Mr. Bares. For the United States. That is all I am suggesting. 

Mr. Buianprorp. That is implicit, as I understand, throughout this 
whole thing. 

Mr. Bares. I think it is true. But I think it ought to be spelled 
out. 

The CuHarrMan. Mr. Devereux. 

Mr. Bares. What it indicates here is that he is making the decision 
and that is all there is to it. 

Mr. Devereux. Would it be more acceptable and possible to word 
this—instead of having the service Secretary determine whether or 
not we have jurisdiction, to give him authority to waive jurisdiction ¢ 

Mr. Kripay. We do. 

Mr. Bianprorp. On a request for sympathetic consideration. He 
makes that decision. 

The Cuoatrman. Now— 

Mr. Buanprorp. Under the bill. 

Mr. Devereux. Whether we waive jurisdiction, and not whether 
we have jurisdiction. 

Mr. Biranprorp. No. When you get to the question of waiving on 
a sympathetic consideration request, then there is no doubt as to who 
has the decision. And that is the Secretary, because that is not sub- 
ject to dispute. 

The cae ne All right. Now, Mr. Green, you have a question ¢ 

Mr. Green. I wanted to ask Mr. Blandford a question. 

Was have ever any question about who had jurisdiction, primary 
jurisdiction ? 

Mr. Branprorp, Oh, yes, that was the whole issue in the Girard 
case. You see what happened in the Girard case: The Japanese Gov 
eee soon as the certificate of primary jurisdiction was filed, 
the . Japanese Government, the Supreme Court so said, introduced 
proof to the contrary of the primary jurisdiction on the grounds 
that what Girard did was a marked deviation from what a person 
would do in an official duty status. 

The Cuarrman. Now, members—Mr. Kilday moves that H. R. 8704 
be amended as set out in committee print No. 1 of July 30, 1957- 

Mr. Hess. Originally introduced, July 15, 1957. 

The Cnamman. Each member has a copy of the committee print. 
which carries all amendments to each and every line and to each and 
every section of the original H. R. 8704. 

(Chorus of “Mr. Chairman.”) 

Mr. Gavin. We have before us H. R. 8957. 

The Cnatrman. Mr. Smart and Mr. Blandford, give every member 
a copy of the new bill. 

Mr. Hess. Mr. Chairman, it is a new bill. 

Mr. Harpy. Mr. Chairman, why don’t we take up the new bill? 

The CuarrmMan. Wait. I don’t have that. When does that come in? 

Everybody be quite. 

Mr. Green. Mr. Chairman 

The Cuatrman. Now, let everybody be quiet, pleas 

I will recognize everybody, if you w ill just be in panier. 

Now, we are dealing with H. R. 8704, as introduced on July 15, 
1957, and not the bill that was riuicdacsd on 

Mr. Smart. July 30. 
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The Cuamman. July 30, because that dealt with the Military Code 
of Justice amendments. 

The reason I am suggesting it on the original line, because it would 
open up every section of the Military Code of Justice, and we do not 
want to open that now, because there are too many dangerous amend- 
ments that could be offered to that. 

Mr. Coir. Let me ask: Is the substance of 8957 the same as the sub- 
stance of the changes contained in committee print 8704, with the ex- 
ception of the fact that 8704 does not amend the United States Mili- 
tary Code? 

Mr. BLanprorp. Yes, sir. 

The CHarrMan. Exactly the same. 

Mr. Cote. The same ? 

Mr. Biuanprorp. Exactly. It was copied word for word. 

The CHarrmMan. I will state this now. What I am offering now— 
Mr. Kilday is offering the committee print. Now, has everyone a copy 
of the committee print ? 

Mr. BLanprorp. Yes. 

(Chorus of “We have it.”’) 

The Ciamman. The committee print of July 15, 1957, to H. R. 8704. 

Now read, the committee print. 

Mr. Buanprorp. All right, sir. 

The CHarrmMan. This is the amendment. 

Mr. BLuanprorp (reading) : 


A BILL To prohibit the delivery of members of the armed services of the United States to 
the jurisdiction of any foreign nation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, notwithstanding the provision of any 
treaty, agreement, or protocol to the contrary, should any foreign nation being 
a party to any treaty, agreement, or protocol regarding the status of the mili- 
tary forces of the United States, seek jurisdiction of any member of the armed 
services of the United States for the alleged violation of the laws of such foreign 
nation, the Secretary of the military department of which such member of the 
armed services is a member, shall determine whether the United States has 
primary jurisdiction of such member and the alleged offense under the terms 
of such treaty, agreement, or protocol. If such Secretary determines that the 
United States has primary jurisdiction under the terms of such treaty, agree- 
ment, or protocol, such member of the armed services shall not be delivered to 
such foreign nation, unless the Secretary determines that the request for juris- 
diction by such foreign nation is entitled to sympathetic consideration justified 
by the unusual circumstances alleged by such foreign nation. 

The CuHarrman. One minute. Are there any amendments to that 
section ? 

Mr. Bennerr. Mr. Chairman, I have one. 

The Cuatrman. Mr. Bennett ? 

Mr. Bennett. Mr. Chairman, I would like to move that we strike 
the words, in line 3 and extending down through line 4, of page 1, 
of the committee print, as follows: “not withstanding the provision of 
any treaty. agreement, or protocol to the contrary. 

The Cuamman. Any comment ? 

Mr. Cour. I havea substitute for that. 

Mr. Gurser. I have a substitute for that. 

The CratrmMan. All richt. 

Mr. Coir. I was hoping that Mr. Morris would offer it, since it is 


his suggestion. 
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Mr. Morris. I was going to. You go ahead. You probably use 
better words than I de. 

Mr. Cote. I will use the same words. 

Strike out the words “notwithstanding the provision of any,” and 
insert “in order to implement the provisions of any treaty, agreement, 
or protocol,” and strike out “to the contrary.” 

Mr. Gavin. Read that again, please. 

Mr. Devereux. Let’s get that straight. 

Mr. Gavin. Let’s get that again. 

Let’s have Mr. Bennett’s amendment—it is to strike out, on lines 
3 and 4—— 

The Coamman. That is right. 

Mr. Gavin (reading) : 

Notwithstanding the provision of treaty, agreement, or protocol to the contrary. 


The Crarrman. We understand now. 
A substitute has been offered. 

Read the substitute again. 

Mr. Core (reading) : 


In order to implement the provisions of any treaty, agreement, or protocol. 


The Cuarrman. All right. 

Now Mr. Kilday, you want to make any comments on the substitute ¢ 

Mr. Kizpay. Yes, Mr. Chairman. I want to point out that agree- 
menis and protocols are not required to be made public, or to be known, 
and a protocol or agreement hereafter made to change the situation. 

The Cuatrman. That is right. It could nullify what we are doing 
right now. 

Mr. Kivpay. That is right. Had the Department not taken that 
extreme position, it would not be necessary. 

The Cuarrman. We all understand it. 

Mr. Gusser. A parliamentary inquiry, please. 

The CuatrMan. Wait 1 minute, please. 

Mr. Gusser. What is the situation when one substitute has been 
offered ? 

Another can’t be offered ? 

The Cuarrman. That is it. 

Mr. Gusser. May I speak briefly on it, then? 


The - manoag =" Go ahead. : 
Mr. Gurser. Wouldn’t we accomplish just as much by amending the 


title, saying that it is a bill to “implement the provisions of existing 
treaties,” and so forth, in order to provide for a means of determining 
when jurisdiction shall be surrendered toa sone ign country ¢ 

Mr. Kupay. When we finish the bill, I was going to propose an 
amendment to cover it. 

Mr. Gupser. Good. Then I will vote against this amendment. 

The CHatrRMAN. Good. 

Members of the committee—— 

Mr. Gavin. Mr. Chairman. 

The Cuarrman. Mr. Gavin. 

Mr. Gavin. I think Mr. Bennett’s amendment is the one that [ am 
interested in. Any reference to treaties, agreements or protocols, of 
what is going to disturb our allies—if we eliminate that, I think we are 
going to help the situation a great deal. 

The CHatrman. All right. 
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Mr. Kirpay. Mr. Chairman, what I propose to offer at the proper 
time with reference to an amendment to the title would read: 

A bill to implement treaties, agreements, and protocols regarding the status 
of military forces of the United States. 

The CuatrMan. That is right. 

Mr. Gusser. That is all right. 

Mr. Cote. That is what my amendment does. 

Mr. Arenps. Yes. 

Mr. Gavin. Mr. Chairman, your or iginal offering was to leave that 
out and start, “should any nation.’ 

I think your conclusions were right. 

Any reference at all ought to be deleted. 

The Cuarrman. Well, ‘I will leave it up to the committee. 

[ think—after hearing the Secretary, 1 thought it was wise to put 
that back in. I do think it is wise in view of the fact that if you leave 
out agreements and protocols, why you don’t know what you are 
running into and they may nullify what we are doing here by some 
subsequent agreements or protocols. 

Mr. Gavin. If we modify it now and they pay no attention to it, 
then we can come back and then put in some very severe legislation. 

However, I think we should approach this now, modifying it, rather 
than making it very drastic or serious. 

The CHAIRMAN. I think— 

Mr. Gavin. Then next year vif they do not pay attention to similar 
cases arising and they utterly disregard it, then we can move in with 
legislation. 

The Cuatrman. All right. Let’s vote on the substitute. I think 
the substitute and the amendment both should be voted down. So 
when my time comes, I am going to vote against them. 

I think this bill is sound, with the proviso being corrected and mak- 
ing it an implementation. Now, all in favor of the substitute hold up 
your hand. 

(Show of hands.) 

(Chorus of “What is it ?’’) 

The CoHairMAn. We are voting on Mr. Cole’s substitute. 

All in favor of Mr. Cole’s substitute hold up your hand. 

(Show of hands.) 

Mr. Smarr. Thirteen, Mr. Chairman. 

The Cuatrman. All opposed hold up your hand. 

(Show of hands.) 

Mr. Smarr. Eighteen, Mr. Chairman. 

The Cuairman. Mr. Cole’s substitute is defeated. 

Now, the motion comes to Mr. Bennett’s amendment. All in favor 
of Mr. Bennett’s amendment, hold up your hand. 

(Show of hands.) 

Mr. Smarr. Twelve, Mr. Chairman. 

The Cuarrman. All opposed, hold up your hands. 

(Show of hands.) 

Mr. Smarr. Twenty, Mr. Chairman. 

The Cuamman. Mr. Bennett’s amendment is defeated. 

Any further amendments to the section ? 

If not, the counsel will read section 2. 

Mr. Core. Mr. Chairman, I have another amendment. 
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(Further chorus of “Mr. Chairman.”) 

The Chairman. Wait 1 minute. Mr. Cole is recognized. 

Mr. Corz. On page 2, line 5, after the word “determine” insert the 
words “for the United States.” 

The Cuarrman. Wait 1 minute. On page 2, line 5 of the committee 
print—— ¢ 

Mr. Bianprorp. Line 6, you mean, Mr. Cole? 

Mr. Corr. Line 6. 

The Cuarrman. Let’s see: [ Reading: ] 

The Secretary of the military department of which such member of the armed 
services is a member 
where does your amendment come in? 

Mr. Core (reading) : 
shall determine for the United States. 

The CuarrMan (reading) : 
determine whether the United States 

Mr. Coz (reading) : 
determine for the United States whether the United States has jurisdiction. 


The Cuatmrman. That doesn’t make any difference. Without ob- 
jection, that amendment is agreed to. 

Any further amendments / 

Mr. Dorie. Mr. Chairman, I feel that my suggestion, on line 22 on 
page 2, is so basic that I feel I must offer my amendment. 

The Cuamman. What amendment do you offer? What is the 
amendment ? 

Mr. Dorie. The amendment I offer is the following, after the word 
“nation”. 

The CuatrmMan. In what line? 

Mr. Dove. Line 22, on page 2. 

The CuarrMan. Yes. 

Mr. Doyie. “Under the term of such treaty, agreement or protocol”. 
We have used it in line 8. we have used it in line 16, and I believe it is 
basic that it be used in line 22. 

The Cuamman. That is what you are dealing with. 

Mr. Cote. Put it in. 

The Cuarrman. All in favor of Mr. Doyle’s motion say “Aye. 

All opposed, “No.” 

The ayes have it. 

(Chorus of “Let’s have a show of hands.”’) 

The CHarmman. Hold up your hands. 

Mr. Norsiap. Without objection. 

The Cuarrman. All in favor of Mr. Doyle’s amendment hold up 
your hands. 

(Show of hands. ) 

Mr. Smarr. Fourteen, Mr. Chairman. 

The Cuatrman. All opposed hold up your hands. 

(Show of hands.) 

Mr. Smart. Sixteen, Mr. Chairman. 

The Cuatrman. Mr. Doyle’s amendment is not agreed to. 

Mr. Bianprorp. Mr. Chairman— 

The CuarrmMan. Mr. Cole has an amendment to section 2—section 1. 
Wait one minute. 

Mr. Hess. No, that is adopted. 
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The Cuarrman. Now the next is on section 2. Read section 2, Mr. 
Blandford. 


Mr. BLanprorp (reading) : 

Sec. 2. The Secretary of the military department concerned may delegate 
his authority to determine whether the United States has primary jurisdiction 
under the terms of any treaty, agreement, or protocol regarding the status of 
the military forces of the United States to any civilian officer of his military 
department appointed by the President and confirmed by the Senate: Provided, 
That only the Secretary of the military department concerned may determine 
when a foreign nation is entitled to jurisdiction based upon the request for 
sympathetic consideration justified by the unusual circumstances alleged by such 
foreign nation. 

The Cuarrman. Are there any amendments to that section 

Mr. Krrenin. Mr. Chairman, I have an amendment. 

The Cuarman. Mr. Kitchin. 

Mr. Kireutn. On line 4, on page 3, following the word “Senate,” 
change the colon to a comma and insert the words “is in those cases 
recognized under the laws of the United States as misdemeanors’— 
colon. 

The CuarrmMan. What would that mean ? 

Mr. Krrenty. It would mean simply that the Secretary of the serv- 
ice would not have to be bothered by cablegrams, ocean telephone, et 
cetera, in misdemeanors, involving traflic violations and things that we 
recognize as misdemeanors. 

Mr. Gurser. Don’t the laws of the various states vary on what is 
a misdemeanor ¢ 

Mr. Buanprorp. I see your amendment. It looks all right. 

The CuatrMan. Without objection, the amendment is agreed to. 

Mr. Gupser. Mr. Chairman, I am wondering if the laws on defining 
misdemeanors don’t vary in all the 48 States ? 

(Chorus of “Sure.”) 

Mr. Kitpay. Gravity of offense—— 

The Cuarrman. Allright. Allin favor of Mr. Kitchin’s amendment 
hold up your hands. 

Mr. Gusser. I like your idea 

Mr. Corr. It is a question of whether it is a misdemeanor in the 
view of the military code. 

The Cuarrman. Take your hands down and let’s hear the argu- 
ment. 

Mr. Krronin. I am not proud of the argument used in its behalf. 
- hat I am trying to do is unsaddle the administrative responsibility 

1 Washington for those minor offenses that we should not have to 
ihe the Secretary of the service with. 

If you change it to cover traflic violations, it would suit me. 

Mr. Kinpay. Mr. Chairman. 

The CHatrman. Mr. Kilday. 

Mr. Kitpay. Mr. Chairman, the big mass of cases to which the gentle 
nan is referring are those cases which do not involve primary Jjuris- 
diction in the United States. 

Mr. Putten. That is right. 

Mr. Kinpay. So it would not have to have that effect. The United 
States has primary jurisdiction only in those things affecting the 
American personnel and acts or omissions in the per formance of duty. 
Though I agree with what you are proposing, it would not accom- 
plish what you are seeking. 








The Cuairman. I think everybody understands the amendment. 
All in favor of Mr. Kitchin’s amendment hold up your hands. 
(Show of hands.) 

Mr. Smarr. Five, Mr. Chairman. 

The Cuatrman. All opposed hold up your hands. 

(Show of hands.) 

Mr. Smarr. The remainder of the vote. 

The Cuarrman. Mr. Kitchin’s amendment is defeated. 

Read section 3. 

Mr. Parrerson. I haven’t asked one question this morning. But 
there is one question that bothers me. After we write this particular 
piece of legislation and assume that it is passed by the House and 
the Senate, what happens when a foreign nation just says “No,” with 
respect to jurisdiction? Where are we? Are you going to go to war 
with them or is it going to be handled somehow through diplomatic 
channels ¢ 

Mr. Buanprorp. That is when your treaty prevails, Mr. Patterson. 

Mr. Patrerson. Even if they say “No?” 

Mr. Buanprorp. Well, it is a question- 

Mr. Kinpay. That doesn’t change that. 

Mr. Bianprorp. No, it doesn’t change it. 

Mr. Kitpay. You are just exactly where you are now. 

Mr. Parrerson. Then what good is this legislation 7 

Mr. Priern. We have them in most instances 

The CuatrmMan. Any amendments? 

(No response. ) 

The CuatrmMan. Read section 3. 

Mr. BLanprorp (reading) : 

Sec. 3. For the purposes of this act, “primary jurisdiction” shall have the 
meaning given to the words “primary right to exercise jurisdiction” as such 
words may appear in any treaty, agreement, or protocol pertaining ot the status 
of the military forces of the United States to which the United States may be 
a party. 

The CHatrman. Now members of the committee—no amendments 
to that section. 

Now Mr. Kilday is recognized to offer an amendment to change the 
title of the bill. 

Mr. Kirpay. Mr. Chairman, I offer an amendment to strike out the 
title as it now appears in the bill and substitute: “to implement trea- 
ties. agreements, and protocols, regarding the status of military forces 
of the United States.” 

The Cuairman. Without objection, the title is changed. 

Now members of the Committee, the result of the Committee’s de- 
cision is there is only one amendment, one page 2, line 6, after the word 
“determine.” “for the United States,” whether the United States has 
jurisdiction. Now all in favor of the bill as amended 
' Mr. Gavin. Did we accept the Kilday amendment ? 

The Cuarrman. Yes. Allin favor of the bill- 

Mr. Arenps. Mr. Chairman 

The Cuarrman. The bill H. R. 8704 as amended by the Committee 
Print No. 1, and that of July 30, as has been amended by the commit- 
tee, when your name is called vote “Aye,” and all opposed vote “No.” 
And before the vote I recognize Mr. Arends. 
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Mr. Arenvs. Mr. Chairman, I don’t want to delay the committee. 
It is about time to quit. But I would just like to clarify a little bit 
more my own position in this matter. 

As I mentioned earlier when some of the members were not here, I 
do not credit to myself any more degree of patriotism or honesty of 
purpose than any other single member of this committee. We have to 
vote our hearts, minds and convictions on matters of great importance, 
like this matter is. It is a matter of tremendous importance, in my 
opinion. 

Forgetting the merits or demerits of the bill, as I said today, I think 
it is a mistake, a psychological mistake to vote for this bill. I am not 
going to vote for it. 

Let me state this: I have a fundamental belief, and which I think 
the record will prove the years, that in any President of the United 
States, whoever may be the President, and the Secretary of State, lies 
the responsibility for international relations. 

Now way back when another President was President of the United 
States, I stood up on the floor of the House and cast my vote in support 
of the Marshall plan, originally, as well as in support of the Greek- 
Turkish aid, for the very “simple reason that from the mouth of that 
President came the words “This is in the best interest of our country.” 

Therefore, again I repeat that when any President, regardless of his 
political affiliations, feels it is in the best interest of the country, I will 
support his position. Therefore, gentlemen, I have to vote against the 
bill, without any reflection on any other individual. 

The Cuarrman. Thank you, Mr. Arends, for your observation. 

Mr. Smart, call the roll. All in favor vote “Aye” and all opposed 
vote “No.” 

( Rolleall.) 

Mr. Smart. Mr. Chairman, on this vote there are 31 yeas, there are 
4 nays, and may I ask 

The Cuamman. On this rollcall, in reporting H. R. 8704 as amended, 
the ayes are 31 and the noes are 4. 

Therefore, the committee recommends to report H. R. 8704. I will 
ask Mr. Kilday on behalf of the House to report the bill. Thank you. 

Mr. Smarr. One question, Mr. Chairman. This hearing has been in 
executive session. 

The Cuarmman. Make it all available—what the vote was and that 
the results of the committee action was. 

Mr. Smart. That is the guidance I wanted. 

Mr. Bianprorp. Mr. Chairman, may I ask this? For guidance and 
interpretation, should not these hearings be printed ¢ 

Mr. Kitpay. These hearings must be printed. 

The CHatrmMan. Certainly, these hearings must be printed. 

Mr. Bianprorp. All right. 

The CHarrman. Mr. Wilson? 

Mr. Witson. About 10 days ago I was recorded in a rather unig e 
situation as being present by proxy, on a bill for Mr. Doyle. The 
committee counsel informs me that I m: iy correct the rec ‘ord by com- 
mittee action, in favor of the bill. 

The Cuarmman. That is right. Without objection, it is so ordered. 
We will take a recess, members of the committee. 

(Whereupon, at 11:57 a. m. the committee recessed, subject to call.) 
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